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Absence from the Colony. See Beal Proper by Act 1861. 

Action against Commissioneb of Railways. See Local Court Apx>eal. 4. 

' FOB Messenger's Fees. See Local Coart Appeal. 2. 

Adjournment sine die. See Insolyenoy Act 16 of 1860. 

Adverse Possession. See Real Property Act 1861. 

Agent's Authority to accept Risks. See Marine Insarance. 1. 

— — Commission. See Construction of Agreement, 

Appeal from Police Court. See Fugitive Offenders Act. 

Appropriation of Premiums. See Fire Insurance. 

Assault and Battery. See Criminal Law Consolidation Act. 

occasioning Actual Bodily Harm. See Criminal Law Con- 
solidation Act. 

Authentication of Warrant. See Fugitive Offenders Act. 

Authority of Agent to accept Risks. See Marine Insurance. 2. 

Case for Supreme Court. See Local Court Act. 1. 

Certificate of Title. See Real Property Act 1861. 

Commencement of Adventure. See Marine Insurance. 1. 

Company in Liquidation — Fraud of Promoters — Laches in removing name 
from register. V. was induced to take shares in a company by fraud of D. 
the promoter. Y. was to have been manager of the company, and had had 
opportunity of enquiring into all the facts connected with it. He had not 
done so before the company was put into liquidation, and now applied to 
have his name taken off the register. 

Held — 1. Thalvthe application to be taken off the register came too late. 
2. There was laches on the Applicant's part in not enquiring into the 
facts, and therefore he was not entitled to have his name struck off. In re 
the Photographic Company of South AiLstraUa ... ... ... 13 

Construction of Agreement— J ^ent'^ Commission, The Plaintiffs claimed 
£3,252 Ss. 6d. as commission on the sale of property for the Defendant to 
the value of £325,242, in accordance with an ag^^eement made between the 
parties that "the commission, in the event of purchase being completed, 
to be paid to Messrs. G. & S. should be at the rate of 1 per cent., such 
commission to include all and every expense connected with the negotiation 
and completion of the transaction, including law costs." The Defendant 
claimed that under such agreement he was entitled to deduct from tho 
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oommission the snm of ^1,017 7s. 8d. The amonnt so soaght to be 
deducted included— (1) £274 6s., the costs of a Talnation of the property by 
one G., who was appointed as valuator by the Defendant after the com- 
pletion of the SLg. eement of sale effected by the Plaintiffs, and in accord- 
ance with such agreement of sale ; (2) .£105, the costs of one S. appointed 
by the Defendant to assist the valuator as a skilled person ; (3) <£638 Is. 8d. 
law costs, part of which amount was incurred by the Defendant before the 
completion of the agreement, and the remainder after completion and in 
connection with an action to obtain specific performance of the agreement. 
On appeal, 

Held, that the Defendant Was entitled to deduct the amount claimed, 
subject to a taxation of the law costs if the Plaintiffs elected to tax. Giles 
and Others yr, Angas ... ... ... ... ... 42 

Construction of Covenants. See Covenant in Restraint of Trade. 

— — Will — Orandchildren not inclvded amongst children — 

Interests fixed by Will— Power of Trustees to sell. S. by his will devised 
and bequeathed his real and personal property to trustees, " in trust for 
my dear wife and all my dear children to act according to their best 
opinion for the benefit and welfare of my dear family." There was a 
charge of debts upon the real estate. At the time of the making of the 
will one child of the testator was dead and had left children living. The 
Lands Titles Solicitor having refused to recognise the power of the trustees 
to sell, it was on petition held—{l) That the grandchildren did not take 
under the will. (2) That the trustees had power to sell both real and 
personal estate. (3) That the trustees had no power to arrange the shares 
into which the estate was to be divided, the wife and children taking 
equally as joint tenants. (4) That the trustees under the circumstances 
would have power to postpone or to accelerate the conversion of the estate. 
Beelander and Others v. Rechner and Others ... 82 

CoNTBiBUTOBY Neoltobncb. See Negligence. 

Corporation Highway. See Negligence. 

Court of Full Jurisdiction. See Local Court Act 1861 . 2. 

Covenant in Restraint of TfLUDTt— Reasonable Restriction— Waiver of 
Covenants — Constriction of Covenants — ** South At^stralian Waters." 
Th| Defendant prior to and up to September 24th, 1872, was the owner of 
certain steamtugs, used for towing vessels and other boats in South 
Australian waters, and on that date sold to one W. B. for valuable 
consideration the steamtugd Eleanor and Sophia, and it was a term of the 
said purchase that the Defendant should, and he accordingly did, enter 
into a covenant that neither he, his executors, &c., should during the term 
of twenty-seven years from the date of the said indenture employ any 
steam-vessel in which he, the Defendant, his executors, &o., might be 
interested, for towing purposes in the waters belonging to the province of 
S.A., and should not, directly or indirectly, be interested in the ownership 
of any tug or steam- vessel trading within S.A. waters. On April 19th, 
1872, the aforesaid W. B. for valuable consideration assigned his interest 
in and under the said indenture to the Plaintiff company. On or about 
June 19th, 1884, the Defendant employed tlie steamship Enterprise, of 
whigh be was owner, in the river of P. A. in the province of S, A., to tp^ 
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certain vessels. The Bteamship Enterprise was boasrht by the Defendant 
from the Government. In December 1880 W. B. had sold to the Defendant 
the steamship OUnelg, which had been nsed by him at P.P. within the 
province of S.A., partly for lightering and partly for towing. An injunc- 
tion having been granted to restrain the Defendant from towing vessels, 
&o., it was keld upon appeal- (1) That the covenant was not an infraction 
of the law as to restraint of trade. (2) That there had been a breach of 
covenant by the Defendant. (3) That the Plaintiff company had not 
waived the covenant. The onus is cast upon the person infringing a cove- 
nant in restraint of trade to shew that it is unreasonable. A covenant is 
not necessarily unreasonable because unlimited as to space. By *' South 
Australian waters" is meant— (1) the waters of South Australia proper, 
and not the waters of the Northern Territory ; and (2) the maritime waters 
of South Australia, and the Biver Murray are not therefore included. 
Adelaide Steamtug Company Limited v. WelU ... ... ... Ill 

KIM IN A L AFVRkiiSvidence of Age, It is not for the Crown to shew that 
the evidence which is adduced as to the age of a child in a case of criminal 
assault is the best evidenca procurable. Regina v. Hosgood ... ... 123 

Cbiminal Law Conbolidation Act No. 38 op 1876, ss. 30 and 47— 
Assault occasioning actual bodily harm— Assault and battery — Direction 
to jury to convict. S. 47 of the Criminal Law Consolidation Act, which 
makes an assault occasioning actual bodily harm a misdemeanor, extends 
to a case where the bodily harm is occasioned by an assault and battery. 
It may be the dnty of a judge to direct a jury that it is their duty to 
convict. Regina v. Kingston ... ... ... ... ... 76 

Crown Lands Amendment Act No. 275 of 1882. See Waste Lands 
Alienation Act. 

CosoLiDATiON AcT No. 86 OP 1877. See Waste Lands 

Alienation Act. 

Damage caused by danoebous state op boad tn coubse op constbuc- 
TiON. See Negligence. 

Danger caused bt act op Cobpobation. See Negligence. 

Debt contbacted bt Embezzlement. See Insolvency Appeal. 

Deeds op Assignment. See Insolvent Act No. 16 of 1860. 

Dibbction to Jubt to convict. See Criminal Law Consolidation Act. 

Dibtbibution op bubplus on winding up. See Mining Companies Act. 

Emplotment by Official Bbcbiveb. See Local Court Appeal. 2. 

Enclosube on Bacecoubse. See Totalizator Repeal Act 1883. 2. 

Estoppel. See Beal Property Act 1861. 

Evidence. See Bight of Be-entry. 

— ^— — op age. See Criminal Appeal. 

op an extension op authobitt. See Marine Insurance. 2. 

— ^— OP CUSTODY op goods. See Local Court Appeal. 5. 

op ownebship. See Local Court Appeal. 1. 

Existence op a contbact. See Marie e Insurance. 1. 

ExPBBSS AND implied authobity. Sea Marine Insurance. 2. 

Expiration and Bbniwal op Policies. See Fire Insurance. 

Fact fob Juby. See New Trial. 2. 

1*1^ C4.USBD BY SPABKS P|t0M 4 LocoMQTivii. Se^ LoQal Court Appeal. 4. 
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FiBB TssuRA.'sc^— Expiration and Renewal of Policies— Appropriation oj 
Premiwms, The PlaintifFs were a firm of merchants, carrying on bnsinesB 
at B. in the colony of N.S.W., and agents at that phioe for the Defendant 
company, whose principal place of business was in A. in the colony of S.A. 
The stock and premises of the PlaintifFs were covered by several fire 
policies granted by the Defendant company, of which the two in dispute 
(nnmbered 28610 and 28611) covered the stock-in-trade in a store in the 
sums of £1,500 and £3,000 respectively. The store itself (marked E in the 
policy) was covered by another policy (nnmbered 28253) for £2,000. All 
those policies expired on December 1st, 1882, and were renewable on pay- 
ment of the annual premiums on or before that date. The Defendants on 
November 22nd sent to the Plaintiffs through the post a printed notice that 
they expired on December 1st, and on December 6th they sent notice that 
they had lapsed on December Ist, and that unless the premium was paid 
any loss that might be sustained could not be recovered. On December 
21st the Defendants telegraphed to the Plaintiffs : " Are you not renewing 
policies due December Ist, store EP" The Plaintiffs replied by a telegram 
on December 23rd : " Apply National Bank for amount of premium policy 
28253. Confirm." This amount was received and acknowledged by tele- 
gram on December 24th. On December 23rd the Defendants telegraphed : 
" Policies 28610 and 11 also lapsed December Ist." Receiving no reply 
they sent the following telegrams to the Plaintiffs on December 27th: 
''Are you renewing 28610 and 11 for £1,500 and £3,000 stock in K, due 
December 1st? Beply." On January 2nd, 1883 *. " Please reply immedi- 
ately by telegram 13th, 16th, 23rd, 27th December. Wire amount 
premiums." On January 3rd a clerk of the Defendants wrote to the 
Plaintiffs a letter containing the following passage : " Please note that in 
nearly all your business we have to effect reinsurances with offices here. 
It is necessary that when you wire us to cover any building or stock, that 
you at once take the proposal and post it to this office, and in case of 
renewals that the premiums should at once be remitted. It is now over 
one month since your policies 28610-11 fell due, and as the bulk of these 
policies are reinsured, and the offices will not extend covers for over one 
month, you will see how necessary it is that you should have replied to my 
telegrams of December 23rd and 27th. I may also mention that as we only 
get a small allowance from some of the offices for the reinsurance 
business, it is nearly all absorbed by the telegraph department, and it 
would be advisable to refrain from having to ask for information twice 
over as haa been necessary in the above case." This letter, according to 
the ordinary course of businen would arrive at B. at 6 p.m. on Saturday, 
January 13th. On the same evening at 8.30 a telegram was dispatched by 
some one on behalf of the Plaintiffs to the Defendant : *' The whole of the 

• 

premiums will be wired to you Monday first." The telegram was probably 
sent by one of the two clerks, one of whom was dismissed on the Monday, 
the other resigned in March. The telegram would in the ordinary course 
of business reach Defendants on Monday, January 15th. Owing to some 
cause — probably the illness of the managing clerk of the Defendants — ^it 
escaped notice. The premiums were not remitted as promised in Plain- 
tiffs' telegram of January 13th. On January 18th T., the Defendant^' 
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Moretary, addressed a letter to the Plaintiffs, informing them that nntil 
they wired amonnts to be insured they wonld not be held covered. On 
January 25th (and before T.'s letter oonld reach B.) the Plaintiffs' atten- 
tion was called to the letter of January 3rd, and they disjMktched the 
following telegram to the Defendants : *' One hundred pounds your credit 
Bank of South Australia for premiums." On January 26th the bank paid 
the jBIOO to the Defendants, and a receipt was signed by their secretary 
for that sum " on account premiums." On that date there were due to the 
Defendants for premiums from the Plaintiffs, partly on their own account 
and partly as agents, J641 17s. 9d., exdusiye of policies 28610 and 28611, or 
if they were reckoned £70 Oa. 3d. On February 2nd store K and its 
contents were destroyed by fire. 

Held, on appeal, that under the above circumstances there was no 
proposal to renew the policies in question communicated by the Plaintiffs 
to the Defendants. Kirkpatrick and Others v. South Australian Insunmce 
Company Limited ... ... ... ... ... 125,163 

Fbaud of Pbomotbbs. See Company in Liquidation. 

Fraudulent Agbebment. See Waste Lands Alienation Act. 

PuoiTiVB Offenders Act 44 and 45 Vict. c. 69, past ii., ss. 12, 13, 14— 
Appeal from Police Court (a. 19 j — AutJieatication of Warrant — Issue of 
Warrant by person having lawful authority — Identification of prisoners- 
Offence pwnishahle by law. The Appellants having been arrested in South 
Australia under a warrant issued in Victoria, on a charge that they, being 
the mortgagors of certain stock, had attempted to defraud the mortgagees 
by the removal of cattle referred to in the bill of sale, the Special Magis- 
trate had remanded thera, acting under the provisions of the Fugitive 
Offenders Act. Upon appeal they were ordered to be discharged, because — 
(1) No offence was disclosed in the w^arrant under the Victorian Bills of 
Sale Act, which made it necessary, in order to constitute an indictable 
offence, that the mortgaged property should be damaged, impaired, or 
destroyed, with intent to defraud the mortgagees. (2) S. 14 of the Fugitive 
Offenders Act had not been complied with, inasmuch as the S.M. had 
made no enquiries as to the issue and authentication of the warrant, or as 
to the identity of the prisoners. In re W, ^ N, Herring ... ... U 

Gaminq in a Public Place. See Police Court Appeal. 

0OODS IN Chest of Dbawebs handed oveb to Third Pbbson as 
Sbcubitt for Debt. See Local Court Appeal. 5. 

Grandchildren not included among children. See Construction. 

Husband and Wivi^LiabiUty of Husband— Implied authority— With- 
drawal of authority — Representation by Husband of Wife's authority. 
The implied authority of a wife to purchase household necessaries may be 
rebutted by proof that the authority has been withdrawn, and that the 
wife has an allowance for the purpose of paying cash for such necessaries. 
But where the husband knows that the wife is dealing with a particular 
tradesman, it is the husband's duty to communicate to the tradesman the 
withdrawal of the wife's authority. Conrad y, Logan ... ... 35 

Identification of Prisoners. See Fugitive Offenders Act. 

Implied Authority. See Husband and Wife. 

Inflammable Material upon Railway Line. See Local Court Appeal 4. 
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iKSOLYBNCy AOT 16 OF 1860, 8. 123 — Adjournment sine die — Buspicion as to 
concealment of money. L. and his wife oame to Adelaide in 1883. In 
Angnsfe of that year an allotment of land was bonght in the name of 
the wife, and a cottage was bnilt on it. After L.'b insolvency on May 31, 
1884, the wife sold the property for JB90. Neither the existence of 
this property nor the price for which it was subsequently sold were 
disclosed by L. till examination in the Insolvency Court, and there was 
then a great deal of shuffling in respect to it by both of them. It was 
clear that L. was solvent in 1883, and, further, both L. and his wife swore 
that the land was bought with the wife's own money. 

Held, that there being nothing to contradict the evidence as to the 
land being bought with the wife's money, the learned Commissioner was 
mistaken in adjourning the case sine die (although from the demeanor of 
the witnesses he was led to regard with suspicion the evidence of the 
wife's ownership). In re Long.,, ... ... ... ... 103 

Insolvbncy Acts No. 16 of 1860, and No. 13 of 1867. See Local Court 
AppeaL 2. 

— ^— ■ ■ See Insolvency Appeal. 

Inbolyency Afpbal— Inaolvenci/ Act of 1860 and 1867— JBed-wctton o Proof 
— Refusal of Commissioner of Insolvency to punish — Refusal of Commis- 
sioner to find certain offences oommitted — Debt contracted by Embezzlement. 
Upon an appeal from the Commissioner of Insolvency at G. it appeared-^ 
(1) That after the adjournment of the case for the purpose of enabling the 
Commissioner to prepare his judgment, he determined to revise the opposing 
creditor's proof, and to do so in Chambers. The creditor did not attend, 
as no proper undertaking for costs had been given, and the proof was 
reduced. (2) That the Commissioner found the insolvent guilty of cerbain 
fraudulent preferences, and of keeping his books improperly for the 
purpose of concealing his affairs, but did not punish him otherwise than by 
suspending his certificate. (3) That the Commissioner acquitted the 
insolvent of a charge of embezzlement preferred against him by the oppos- 
ing creditor. Upon appeal it was held — (1) That since the adjournment 
had been made for the special purpose of enabling the Commissioner to 
prepare his judgment he was precluded by s. 7 of the Insolvent Act 1867 
from revising the opposing creditor's proof in. Chambers. (2) And that, 
further, the creditor was justified in not attending Chambers upon the 
revision of the proof, since s. 159 of the Insolvency Act of 1860, as to an 
undertaking for costs, had not been complied with, and that the revision 
of the proof must be set aside. (3) That the insolvent had contracted a 
debt by fraud, having embezzled a sum of £150 from the opposing creditor. 
(4) That although a debt contracted by embezzlement is not provable in 
insolvency prior to a prosecution for felony, yet as the opposing creditor 
was not simply a creditor in respect of the sums embezzled, but also in 
respect of other amounts, he had a right to bnng under the notice of the 
Court the fact of the embezzlement. (5) That the case must be sent back 
to the Commissioner for the purpose of awarding punishment to the 
insolvent. InreKealley ... ... ... ... ... 32 

INBOLVBNT AcT No. 16 OF 1860 AND AcT No. 195 OF 1880— Jurwdicttoti of 
Local Courts of Insolvency— Deeds of AssignmsrU, Local Courts of 
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Insolvenoy have no jnrisdiotion to deal with deeds of assiffnment made in 
pursuance of division 6 of the InsoWent Aot No. 16 of 1860, snch deeds not 
being affected by the provisions of Aot No. 195 of 1880. In re Oearen ... 14i 

Insufviciency of bstatk to pat debts. See Life Assurance Companies Act. 

Insubable Interest. See Marine Insurance. 1. 

IitTEBEST FIXED BY WiLL. See Oonstruotiou. 

Issue of Paid-up Shabes. See Mining Companies Act. 

— — WabBANT BY PER80K HAVING LAWFUL AUTHOBITY. See 

Fugitive Offenders Act. 

JuBisDiCTiON. See Local Court Appeal. 

OF Local Coubts op Insolvency. See Insolvent Aot No. 

16 of 1860. 

Laches in behoving name fbom Begister. See Company in Liquidation. 

Leave and License. See Trespass. 

Leaving employ befobe expibation of notice. See Master and Servant. 

Life Assubancb Companies Act No. 277 of 1882—Pvhlic Trustee Act 
No. 188 of 1880 — Insufficiency of Estate to pay debts. The estate of an 
intestate being insufficient to pay his debts, and there being in existence 
two policies of insurance effected by him on his life, it was held that the 
moneys under the policies passed to the Public Trustee, and were in his 
hands assets in trust in the first place for the payment of creditors. In re 
Qoodchild ... ... ... ... ... ... 120 

Liability of Husband. See Husband and Wife. 

Licensed Victuallebs Act 1880 — Opposing Petition— Statutory Radius — 
Withdrawal of Signatures—Mandamus. After an opposing petition has 
been lodged under ss. 31 and 32 of the Licensed Victuallers Act of 1880, it 
is competent for opposing petifcioners to withdraw their signatures, and it 
is the duty of a Licensing Be^oh to take evidence as to such withdrawal, 
and generally as to ss. 31 and 32 having been complied with before 
declining to heiir an application for a licence, and in case of their refusal 
to do so a mandamus will issue. In re Beaglehole ... ... ... 24 

1. Local Coubt Act 1861— Case for the Supreme Court. Under s. 55 of the 

Local Court Act 1861 a case must come up to the Supreme Court from the 
Court itself, and not from Chambers. Bodley v. Murray ... ... 38 

2. — ■ Court of Full Jurisdiction — Unanimous Deter* 

mincUion, It is necessary that Justices of the Peace sitting as a Court of 
full jurisdiction under s. 13 of the Local Court Act No. 15 of 1861 should 
give an unanimous judgment. Offler v. Bagot ... ... ... 1 

8. 58. See Local Court Appeal. 4. 



Local Ooubt Amendment Act No. 12 of 1870. See Local Court Appeal. 3. 

1» — Appeal — Evidence of Ownership. The producion of a bill 

of lading of goods deliverable to shippers' order or assigns, when endorsed 
by persons who sign as agents, is not sufficient evidence to prove that the 
holders of the bill of lading are the owners of the goods mentioned in such 
bill of lading. Bawling and Another y* Shaw 

2. — — — Insolvency Acts No. 16 of 1860, and No. 13 of 

ISl&t— Action for Messenger* s Fees— Employment by Ofjlcial Beceiver^— 
Personal UdbiUty of Official Receivers. S. 28 of the Insolvency Act of 
1860 provides that a messenger is to be appointed by the Insolvency Court 
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upon the reoommendation of the Official Beceiyer, and that snoh messenger 
is to be paid for his services by the fees as fixed in the schednle, out of 
each partioalar estate, and if the estate is insufficient, then he is to b.e 
paid out of the insolvent dividend fund. S. 9 of the Insolvency Act of 1867 
provides that the Court may appoint a special messenger in insolvency 
cases whenever by reason of distance or other sufficient causes one should 
be so appointed. In an action brought in the Local Court for the re<K)very 
of messenger's fees it appeared that the Plaintiff was a sergeant of police and 
bailiff of the Local Court of B., and that he had received from the Defen- 
dant, the Official Beceiver at P. A., a warrant, accompanied by a letter 
addressed to him as sergeant of police, authorising him to take possession 
of certain furniture, &o., of an insolvent living at B., but adjudicated at 
P.A. The Plaintiff, having acted under this authority, applied to the 
Defendant for his fees, and was by him referred to the Acting Commissioner 
of Insolvency and the unclaimed dividend fund, there being no estate in re 
the insolvent. The Plaintiff having been nonsuited on the fip^ound that 
there was no personal liability in the Defendant, on appeal it was held — 
(1) That as the jurisdiction of the Insolvency Court of P, A. was not extended 
to B. the Plaintiff wais not the messenger of the Court. (2) That he was 
not under the circumstances of the case appointed a special messenger 
under the Act of 1867 ; and (3) That the Defendant was personally liable. 
Dann v. Trembath ... ... ... ... ... ... 74 

3. Local Coubt Appeal — Local Courts Amendment Act No. 12 of 1870 — 

Jurisdiction, By the Local Courts Amendment Act of 1870, s. 8, it is pro- 
vided that in case of a dispute as to the jurisdiction of the Court (the 
Court having jurisdiction according to distance) the Court may give itself 
jurisdiction if in its opinion the Plaintiff had reasonable grounds for 
supposing that it was the proper Court for deciding the case. Such a 
dispute having arisen in an action for assault, brought in the Local Court 
at M., evidence was called by the Plaintiff to shew that he had reasonable 
grounds for believing the Court of M. to be the proper Court, and the 
Local Court decided generally that it had jurisdiction, and did not formally 
decide that the Plaintiff had reasonable ground for believing that it had 
jurisdiction. As a fact, the Local Court of A. was the proper Court for 
the action. Upon an application to make absolute a rule for a new trial or 
prohibition it was heldr-{l) That the Local Court of M. by its finding had 
impliedly, although not formally, found that the Plaintiff had reasonable 
cause for believing that the Court of M. had jurisdiction; and (2) That 
this finding must be regarded as conclusive, although not warranted by 
the evidence, since the Act left it to the discretion of fche Local Court, and 
that discretion had been honestly exercised. Qrimes y . Fairclough ... 60 

4. -^— ^— ^ Negligence— Action against Commissioner of 

Railways — Fire caused by Sparks from a Locomotive — Inflammable 
MaJterwX upon the Line — Negligence in Servants of the Commissioner — 
Local Court Act, s. SS^Notice of Appeal serii by Telegraph, Upon a 
motion to make a rule nisi for a new trial or nonsuit absolute it appeared 
that the Plaintiff had obtained a verdict against the Defendant, the 
Commissioner of Bailways, in an action for negligence on the part of the 
CommisBi<mer and his servants, whereby a fire had originated upon the 
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railway and spread to the Plaintiff's property. The evidence as to the 
ongin of the fire shewed that a ballast train was going up the line, and 
that one of the men who were in the train saw the fire oommenoe as the 
train passed. This man, a servant of the Commissioner, gave no alarm, 
and no attempt was made to pat the fire ont. It was farther shewn that 
it was the nsnal practice of the Commissioner to '^akim " the line, i e.to 
destroy all the herbage within a certain distance of the boundary of the 
railway, and that in the neighborhood of the fire this had not been done 
or had been done imperfectly. Upon these facts it was held that there 
was evidence te go to the jary that the fire originated in oonseqnence 
of a spark from the locomotive, althongh this of itself wonld not be 
Buffioient to sapport an action for negligence, the Commissioner being 
authorised by statute to use locomotive engines on the railway, and 
that there was evidence of negligence on his part in not "skimming" 
the line, and on the part of his servants in not attempting to suppress 
the fire. A preliminary objection having been raised to the hearing of 
the motion on the ground that notice of appeal had not been properly 
given — 

Heldf that such notice might be properly given by telegraph. Taylor 
V. Ramsay ... ... ... ... ... ... 47 

5. Local Coubt Appeal — JTcm^uit — Trover — Goods in chest of drawers 
handed over to third person as security for a debt — Evidence of custody of 
goods. In this case the Plaintiff being indebted to one B. arranged that 
he (Plaintiff) should deposit certain furniture— intor alia a chest of drawers 
— ^with the Defendant as security for the debt. The chest of drawers 
contained certain personal effects, including school prizes, photographs, 
letters, books, &o., not intended to be pledged. The goods were first 
stored in a dairy and afterwards in a woolshed with the consent of 
Plaintiff. Plaintiff, whilst goods were so stored, visited the place and 
unlocked the drawers, but did not give the keys to Defendant and did not 
get any order from B. for leave to take away the contents of the drawers. 
Plaintiff afterwards sold the goods to B. who took them— including the 
chest of drawers and its contents— away. After they had been taken away 
Plaintiff demanded the goods in the drawers from the Defendant. The 
Plaintiff then brought an action in the Local Court of Port Augusta and 
was nonauited. 

Held, that the nonsuit was right as there was no evidence that the goods 
were in the custody or power of the Defendant when the demand was made. 
Tnmible v. Penna ... ... ... ... ... ... 107 

LooAL Coubt Judgmibnt. See Real Property Act 1861. 

Mandamus. See licensed Victuallers Act 1880. 

1. Mabime Insubance — AgenVs authority to accept Risks — Existence of a 
Contract — Parol Evidence of Usage — Commencement of Adventure —Insur- 
able Interest — Meaning off.o.h. Messrs. M. G. & G. verbally accepted the 
following offer : — *' We farther agpree to supply a cargo of wheat for the 
Duke of Sutherland at 4s. 7d. f.o.b. Timaru, provided she has sailed from 
Algoa Bay for that Port.'' The Plaintiff company accepted an applica- 
tion from M. G. & G. for the insurance of the cargo thus bought, and then 
proceeded to reinsure the whole of their risk, except £1,000, amongst other 
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offices. On March SOth, 1882, they addressed the following ''request for 
cover" to the Defendant company: — "Please hold us covered for not 
exceeding £2,000, being 2-14ths interest in cargo of wheat per Duke of 
Sutherland at and from Timam, New Zealand, to United Kingdom or 
Continent f.p.a. - Rate charged to be that ruling in New Zealand for 
similar risks." On tne same day the Defendant company, through their 
agents, R. & R. (also Defendants in this action), sent the following cover- 
note in the form used in the business of the company : — "In accordance 
with your written request of even date you are hereby held provisionally 
insured in the sum of (not exceeding) £2,000 (being 2-1'tths interest) on 
wheat cargo now on board,*or to be shipped in the Duke of ^'^utherlandy 
tons, from Tiniaru, N.Z. to U.K. or continent, warranted f.p.a. 
Declarations to be made upon completion of shipment, and rate to be as 
charged in N.Z. for similar risks." The Duke of Sutherland was chartered 
by M. G. & G. In the beginning of May the Duke of Sutherland whilst 
loading was wrecked and wholly lost, together with that part of her cargo 
which was on board in the harbor. At the time of her loss she had on 
board a little more than four-fifths of a full cargo of wheat, amounting in 
value to £11,500 19s. 5d. The Plaintiffs paid this sum to M. G. & G., and 
by action sought to recover £1,642 19s. lOd. from the Defendant company 
upon the above contract. R. & R. were joined as Defendants after the 
origiDal defence was filed, in order to make them directly liable in case of 
its being held that they had acted beyond their powers in giving the cover- 
note to the Plaintiffs. At the hearing the following evidence was given by 
G., one of the purchasers:— "The question arose (between me and the 
" vendor's agent) as to when the wheat would be at our risk. One day a 
' ' lighter load of wheat going off to the Duks of Sutherland^ got wet, and 
"S. (the vendor's agent) wanted me to take this wheat, stating it was at my 
" risk when it went off the wharf into the lighters. I said, ' No, the wheat 
" is not at my risk until it gets on board ship.' I refused to have any 
*' responsibility on wheat until delivered on board ship, and then he said, 
" * If you had insured in my company the risk would have been covered 
" from shore to ship,' and asked, ' Will that be the case with the insurance 
" you have offered ?' I said, ' No.' We did not accept the wheat that was 
" damaged in going off." Way, G.J. (before whom the case was tried 
without a jury), gave judgment for the Plaintiffs, and against the Defen- 
dant company on the following grounds :— (1) R. & R. had authority to 
accept the risk in question, they being held out by the Defendant company 
as their general agents. Linford v. Provincial Horse and Cattle Co, (10 
Jur. N.S. 1067) and Barnes v. Ewing (L.R. 1 Ex. 320) distinguished. (2) 
The parties were ad idem so far as the contract of insurance of March 30th, 
1882, was concerned, notwithstanding the fact that the words " Declarations 
** to be made on completion of shipment," which occur in the cover-note, 
are not found in the request, and that in the request the risk is "at and 
" from T. ," whilst in the cover-note it is " from T. " (3) The adventure had 
begun, and the loading risk was not excluded from the contract of insurance. 
(4) The evidence of G. (vids supra) shewed that in this particular contract 
the words f.o.b. were used with the meaning that the bags of wheat were 
to be i^t the buyers' ris]c immediately the^ were put op board, and 
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M. C. & G. had therefore an ineurable interest. Adelaide Marine and 
Fire Insurance Company y. ColofUal Insurance Company of New Zealand 
and Others ... ... ... ... ... ... 84 

2. Mabink Insurancb — Authority of Agent to accept risks — Express and 
implied authority — Evidence of an extension of authority —New Trial — 
Verdict against Evidence, The Plaintiff company carried on bnsineaa as 
marine insurers in the colonies of New Zealand, New Sonth Wales, Sonth 
Australia, and various other parts of the world. The Defendant was an 
insurance and general agent carrying on business in Adelaide, in the colony 
of Sonth Australia, and was in June 1880, by letter of attorney appointed 
the attorney and agent of the Plaintiff company and authorised and 
empowered to act for the company in South Australia, and in their name 
to accept maritime risks on goods and other insurable interests, which 
risks should begin and end in the colony of South Australia, and to accept 
risks on hulls of vessels registered in the colony of South Australia, and 
to issue policies against the maritime risks subject to such regulations and 
restrictions as the directors should deem expedient. This power of attorney 
was accompanied by letters of instrudtion, which without varying the 
precise powers given as above, limited them and defined the risks that the 
Plaintiff could take; subsequently followed a long course of corres- 
pondence in which the company's manager, urging the Plaintiff to get 
direct business, mentioned that the object of the power of attorney was to 
prevent their agents getting ** double lines," stating " My instructions to 
all our agents are not to accept risks beyond their own jurisdiction, unless 
they have first ascertained, beyond a doubt, that we have nothing on the 
same risks taken here or at another agency ; " and further, in three or 
four cases when the Plaintiff took these outside risks adopted them 
without remark. In March 1882 the Defendant on behalf of the company 
effected an insurance upon one-fourteenth of the wheat cargo (not to exceed 
the amount or value of £1,000) in the ship Duke of Sutherland from Timaru, 
in the colony of New Zealand, where the ship was being loaded with wheat 
for the United Kingdom. On May 3, 1882, the ship whilst the loading was 
proceeding was lost at' Timaru, the value of the assured interest being 
afterwards declared at ^6821 10s. The Plaintiff company in August 1882 
paid to the assured the sum of J6821 10s. and sued the Defendant for that 
sum. A verdict having been obtained by the Defendant, judgment was 
reserved for the consideration of the Full Court, and upon motion by the 
Defendant for judgment : 

Held — 1. That there was evidence to go to the jury that the Plaintiff 
company by their course of dealing with the Defendant, and by their 
correspondence with him had led him to an honest and bond fide belief that 
his authority extended to risks of the character of that taken on the Duke 
of Sutherland, and that in taking the risk he acted in such belief. 2. A 
new trial could not be granted unless the Court was satisfied that there 
was some misunderstanding of the evidence on the part of the jury. 
United Insurance Company v . Cotton ... ... ... ... 64 

Master and Sbbyant— Leaving employ before expiration of notice. Where 
a domestic servant is engaged from week to week the engagement can only 
be terminated. on a reasonable notice expiring at the end of some week 
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oorrespondingf with the day when the engagement commenced. Boherti 

V. X C»#4C6# ... ••• «.. ..( •.. ,,, ... M«f 

Meaning or f.o.b. See Marine Insurance. 1. 

Mining Comfanibs Acts No. 204 of 1881 and No. 256 of 1882— Issue of paid-up 
shares— Distribution of surplus on winding up. Paid-np shares may be 
issned in a no-liability company. In ordinary cases of winding-np companies 
the assets, after all liabilities haye been discharged, are distribntable amongst 
the shareholders according to the amount of capital contributed. The law 
in this resx>ect has not been altered by the Joint Stock Companies Act of 
1864, or by the Mining Companies Act of 1881 and 1882. Where, therefore, 
in a no-liability company some of the shareholders held shares fully paid 
up to 10s. and others subscribing shares on which 2s. had been paid : 

Heldy that the surplus assets ^ust be distributed amongst them in the 
proportion of 10s. to 28. In re MalakoffOold Mining Company ... 20 

Neglect to Light. See Negligence. 

Negligence — Corporation Highway — Damage caused by dangerous state of 
Road in course of Construction — Neglect to light— Terms of Contract — 
Danger caused by act of Corporation — Contributory Negligence, The 
Corporation of Adelaide entered into a contract with McN. to construct a 
public road through a public square. Before McN. entered upon his work 
the Corporation cut down numerous trees in the line of the new roadway, 
leaving the stumps protruding. By the terms of McN.'s contract with 
the Corporation he was to provide "all watchmen, fencing, and light 
necessary to prevent accident or '* public or private damage or loss during 
the progress of the works. The Plaintiff in passing, during night time, over 
portion of the roadway unlighted (but at the site of which the contractor 
was not working) fell over a stump and sustained injuries for which an 
action was brought against the contractor, in which the Plaintiff was non- 
suited. On a subsequent action against the Corporation who claimed over 
against the contractor, McN. : 

Held — 1. That the Corporation were guilty of negligence. 2. That there 
was no want of ordinary care on the part of the Plaintiff to avoid the result 
of the Defendants' negligence. 3. That the terms of the contract did not 
throw the onus on the contractor of lighting up the whole distance covered 
by the contract, irrespective of whether he was working there or not. 
Butterfield v. Forrester (11 East 60) followed. Wilkinson v. The Corpora- 
t ion of the City of Adelaide and Another ... ... ... ... 136 

Negligence in Servants of Commissioner of Railways. See Local Court 
Appeal. 4. 

1. New Trial See Marine Insurance. 2. 

2. Question if Firm Traders or Non-Traders — Fact for Jury, 

A bill of exchange was drawn by G.'s son in the name of the firm Giles and 
Son, and of which he was a partner ; disputed on the grounds that it was 
drawn without authority, and that his firm were not traders. Verdict 
given in Local Court for M. Kule nisi obtained in Supreme Court why a 
new trial should not be had on grounds — 1. That the verdict was contrary 
to law. 2. That the verdict was contrary to evidence. 

Heldy Court had no right to interfere with thp finding of a jury on a 
question of fact. Melvin Y.Giles ... ... ... ... 58 
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3. Nbw TniAjj—Beduation of damagea^Verdiet againtt weight of evidence. 
The Plaintiff obtained a yerdiot of jei,146 9b. 6d. on an insnranoe policy. 
Defendant applied for a new trial on the gronnd that the yerdiot was 
against the weiflrht of evidence, and that the damages were excessiye ; or in 
the altematiye that the damages should be reduced. 

Held, that the verdict of a jury must be upheld unless it is such that 
reasonable men could not fairly have come to. Buma v. The National 
Insurance Company of Auetralaaia ... ... ... ... 50 

Nonsuit. See Local Court Appeal. 5. 

NoTiCB or Appeal sent bt Telegraph. See Local Court AppeaL 4. 

OF Bbyogation. See Waste Lands Alienation Act. 

Offence punishable bt law. See Fugitive Offenders Act. 

Onus of shewing rbvebsion. See Bight of Be-entry. . 

Opposing Petition. See Licensed Victuallers Act 1880. 

Payment of monby out of Coubt. See Property Act 1860. 

Personal liability of Official Bbceiyeb. See Local Court Api>eal. 2. 

umbebtakino. See Property Act 1860. 

Police Court Appeal — TotaUzator Repeal Act No. 282 of 1883 — Oaming in 
a pvhlic place. Where money is staked by a number of persons on the 
result of a game being played in a public place in which they take no part, 
the stake is betting or wagering within the terms of the Totalizator Bepeal 
Act No. 282 of 1883, and such persons are liable to conviction under s. 2 of 
that Act. 

Per Bouoaut, J. — S. 3 of the Act must be read thus — '" Provided that so 
long as there is a deposit which is not a wager, s. 2 does not apply." Bee 
V. uanzen.., ... ... ... ... ... ,,. osi 

Power of Trustees to bell. See Construction of Will. 

Practice— EuZe« of the Supreme Cowrt a« to Articled Clerks. It is not per- 
missible for an Articled Clerk to carry on business as an Insurance Agent. 
In re Uffi/ndell ... ... ... ... ... ... 28 

Presumption of Death. See Property Act 1860. 

Property Act 1860 — Payment of Money out of Court— Presumption of Death 
— Personal Undertaking. On a petition for the payment of money out of 
Court under the Property Act 1860 the Master was directed to take 
evidence. The Court, being satisfied from the Master's report that there 
was no reasonable probability of the existence of adverse claimants, 
directed the money to be paid out of Court upon the Petitioner's own 
security. In re Poole ... ... ... ... ... G2 

Public Trustee Act No. 188 of 1880. See Life Assurance Companies 
Act. 

Question if Firm Traders or Non-Traders. See New Trial. 2. 

Beasonable Bestbiction. See Covenant in Bestraint of Trade. 

Bbal Property Act 1861, s. IM- Certificate of Ti^e— Adverse possession— 
Statute of Limitations — Absence from the colony — LocaJ Court Judgment 
—Estoppel. In 1850 M. and T. being owners of a piece of land sold it to 
S., who left the colony in 1853, giving up possession of tbe land to W., 
Defendant's husband. S. never paid for the land. In 1880 an application 
was made by M. to bring the land under the tteal Property Act, No. 22 of 
1861, and on the 2nd April, 1881, a certificate of title was issued to him. 
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On the 17th October, 1882, M. transferred the land to Plaintiff ; the Defen- 
dant before and at the time the oertifioate was issued being in possession 
of the land as devisee of W. In 1883 the Plaintiff brought ejectment in the 
Local Court of Bedruth against the Defendant, when verdict was given in 
the Defendant's favor, subject to a case reserved for the opinion of the 
Supreme Court. No case was ever stated. On ejectment in the Supreme 
Court, 

Heldf that the certificate of title issued to M. was void as against the 
Defendant under s. 134 of the Beal Property Act 1861 : — That absence 
from the colony was not a disability under the Statute of Limitations, No. 
14 of 1867:— That the action in the Local Court did not operate as an 
estoppel against the Plaintiff. Harvey Y.Williams ... ... 8 

Bbduction of damages. See New Trial. 3. 

OP PBOOP. See Insolvency Appeal. 

Befusal of Commissioner of Insolvency to find cbstain offences 
COMMITTED. See Insolvency Appeal. 

r TO PUNISH. See Insolvency 

Appeal. 
Be PRESENTATION BY HusBAND OF Wife's AUTHORITY. See Husband and 

Wife. 
Bight of Be-entry — Evidence — Onus of shewing reversion. Action for 
damages by B. against executors of J. B. for not renewing an agpreement 
by which Plaintiff might continue the tenancy of a store for two years, 
and from which he was ejected by M. the superior landlord, B. having 
neglected to defend the action, of which notice had been given to him. 
Plaintiff nonsuited in Local Court on the ground that the right of renewal 
was at an end by reason of the Defendant having a right of re-entry for 
non-payment of rent. The Plaintiff appealed. 

Heldf by Way, C. J., and Bundey, J., that there must be a new trial on 
the ground that the onus of shewing a reversion, to which the right of 
re-entry is incidental, is thrown upon Defendant. 

Per Boucaut, J. — That if a right of re-entry was proved by the Defen- 
dant, the onus of shewing that there was not a reversion was thrown upon 
the Plaintiff. Brunt v. Bowe ... ... ... ... ... 159 

BuLEs OF THE SUPREME CouRT AS TO ARTICLED Clerks. See Practice. 

Seizure under a Bill of Sale. See Trespass. 

South Australian Waters. See Covenant in Bestraint of Trade. 

Statute of Limitations. See Beal Property Act 1861. 

Statutes :— 6 of 1860. See Property Act. 

16 of 1860. See Insolvency Act ; also. Local Court Appeal. 2. 
15 of 1861. See Local Court Act. 1, 2. 
22 of 1861. See Beal Property Act. 

13 of 1867. See Insolvency Appeal ; also. Local Court Appeal. 2. 
12 of 1870. See Local Court Appeal. 3. 
18 of 1872. See Waste Lands Alienation Act. 
38 of 1876. See Criminal Law Consolidation Act. 
86 of 1877. See Waste Lands Alienation Act. 
188 of 1880. See Life Assurance Companies Act. 
191 of 1880. See Licensed Victuallers Act. 
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Statutbs :— 195 of 1880. See InBolvent Act. 

204 of 1881. See Mining Companies Act. 

256 of 1882. See"* Mining Companies Act. 

275 of 1882. See Waste Lands Alienation Act. 

277 of 1882. See Life Assurance Companies Act. 

282 of 188a. See Police Court Appeal. 
44 and 45 Vict. c. 69. See Fngitiye OfFenders Act. 
Statutory Badius. See Licensed Yictnallers Act 1880. 
Suspicion as to Concbalmknt of Money. See Insolvency Act 16 of 1860. 
Terms of Contract. See Negligence. 

1. Totalizator Repeal Act 1883. See Police Court Appeal. 

2. — — Wagering in a Puhlic Place— Enclosure 

on Reuiecourae, B. made a bet within an enclosare railed off un a race- 
conrse (which was on private property), and into which no one was admitted 
except members of the S.A. Jockey and Tattersall's Clnbs, who were 
elected by ballot. A detective, who had been adnlitted for the express 
object, took proceedings against B. , who was fined in the Police Court. 

Held, an enclosure railed off on a racecourse (in private property) and 
admission to which is only granted to members of particular clubs is not a 
public place within the meaning of s. 2 Totalizator Bepeal Act 1883. 
Regina v. Barnard ... ... ... ... ... ... 54 

Trespass — Seizure under a Bill of Sale— Leave and Licence, The Plaintiff 
was a publican and the lessee of the C. Hotel, which he held under S. AS., 
brewers, and B. J. & Co., wine merchants* To these firms he gave a bill 
of sale, under which the Defendants had power at any time ^* during the 
currency " of the acceptances as security for which the bill of sale was 
given to enter upon and resume the premises leased. The business having 
been carried on for some time, in January 1884 B. J. & Co. sent up a 
valuator, who induced the Plaintiff (as he alleged under protest) to give up 
the keys of the house and the licence. 

Held, that the Plaintiff must be nonsuited in an action for trespass on 
the ground that possession of the premises had been taken with the express 
leave and licence of the Plaintiff. Oowling v. Beid... ... ... 18 

Trover. See Local Court Appeal. 5. 

Unanimous Determination. See Local Court Act 1861. 2. 

Vebdiot against Evidence. See Marine Lisurance. 2. 

Weight op Evidence. See New Trial. 3. 

Wagering in a Public Place. See Totalizator Bepeal Act 1883. 2. 

Waiver of Covenants. See Covenants in Bestraint of Trade. 

Waste Lands Alienation Act No. 18 of 1872~Croii;n Lands Consolidation 
Act No, 86 of 1%*J1— Crown Lands Amendment Act No. 275 of 1882— 
Fraudulent Agreement — Notice of Eevocation. The Waste Lands Aliena- 
tion Act No. 18 of 1872, s. 33, as explained by s. 17 of the Crown Lands 
Amendment Act No. 275 of 1882, makes it a fraud under the former Act to 
purchase Crown Lands upon credit as a trustee for another person. S. 35 
of No. 18 of 1872 provides that the Commissioner of Crown Lands on being 
satisfied that such fraud has been committed may, by publication in the 
Gazette and notice to the selector, call upon him within a month to disprove 
the fraud. In the event of his failing so to do, the Governor in Council 
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may, at any time after the expiration of snch month, revoke the agreement 
under which snoh selector holds. S. 2 of No. 86 of 1877 repeals, inter aUa, 
No. 18 of 1872, bat provides that ** all proceeding^, civil or criminal, of 
what natnre or kind soever, for the enforcement of any forfeitures or 
penalties in regard to any land alienated, demised, or held under any 
agreement, lease or licence under any of the said Acts, shall and may be 
commenced and prosecuted as if the said Acts were still in force." S. 47 
of the same Act provides that " the Commissioner on being satisfied that 
any person holding land under agreement has committed any act rendering 
such land liable to forfeiture, or has been gailty of any fraud under this 
Act, or has violated or failed to perform any of the conditions contained or 
implied in or by his agreement," may proceed to revoke the agreement. 
S. 40 of the same Act declares it to be a fraud for any person to purchase 
land upon credit as agent, servant, or trustee of or for any other person, 
or to enter into an agreement to permit any other person to acquire by 
purchase or otherwise any land under agreement. The Plaintiff having 
agreed to purchase on credit certain lands under Act No. 18 of 1872, the 
Commissioner of Crown Lands proceeded under s. 35 of that Act to revoke 
the agreement, on the gpround that the Plaintiff had purchased as trustee 
for J. B. The Plaintiff having sought to restrain him from so proceeding, 
on the ground that s. 35 was repealed by s. 2 of No. 86 of 1877, the 
Defendant demurred. 

Held, that the procedure for revocation under s. 35 of No. 18 of 1872, 
so far as agreements made under that Act were concerned, was not rnpealed 
by 8. 2 of No. 86 of 1877. Qumre — Whether the Commissioner had, for 
agreements under the Act of 1872, a cumulative remedy under Act No. 86 
of 1877,8.47. Eankiite v. Catt (16 S.A.LB. 79) explained. Robertson 

V. OClbv >•• ... ••■ ... ... .*• ,,, 4 

Will. See Construction. 

Withdrawal op Authority. See Husband and Wife. 

OP Signatures. See Licensed Victuallers Act 1880. 
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In the Supreme Court, — In Banco. 

OFFLER V, BAGOT. 

Local Court Act 1861 — Court of Full Jurisdiction — Unanimous Detennination. 

It is necessary that Justices of the Peace sitting as a Court of Full Jurisdiction 
under s. 13 of the Local Court Act No. 15 of 1861 should give an unanimous 
judgment. 

This was a special case from the Local Court of Adelaide. At the 
trial of the action the majority of the Court decided in favor of the 
Defendant, and the Court reserved the following question for the 
opinion of the Supreme Court, viz. : " Whether the majority of 
Justices of a Local Court of Full Jurisdiction can determine an 
action under the provisions of the Local Court Act 1861, or whether 
their decision must be unanimous ? ** 

Smith, W. F., for the Plaintiff. 

Davies, Auguste, for the Defendant. 

The arguments sufficiently appear from the judgment. 

Wat, C. J., delivered the judgment of the Court : — This is a case 
reserved by the Local Court of Adelaide. The question is whether 
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FULL OOTJET ^he majority of Justices of a Local Court of Full Jurisdiction can 
1?§* determine an action, or whether the determination must be unani- 
mous. Section 13 of the Local Court Act (15 of 1861) provides for the 
trial of actions before Courts of Eull Jurisdiction by and before a judge 
and jury, or a special magistrate and two justices, or a special magis- 
trate and a jury. It provides also for the trial of actions before 
Courts of Limited Jurisdiction, to be constituted by a special magis- 
trate or by two justices. 

G-enerally speaking, where an act has to be done by a large 
number of persons (such as an election), where absolute unanimity 
is not possible, the decision has to be given by a majority. In 
the procedure of Courts of justice we have instances of the 
application of this principle and of the reverse ; for example, in 
the Superior Courts the judgment of the majority of the judges is 
the judgment of the Court, whilst in these very Courts in trials by 
jury, until recent legislation, the decision of the jury had to be 
unanimous. But then this unanimity was not required in all cases, 
for if twelve men agreed in inquests before coroners and on grand 
juries, it was not necessE|.ry for the juries in these cases to be 
unanimous. 

In this very Act we have examples of both practices. Where the 
Court of Limited Jurisdiction is constituted by two justices of the 
peace, it is obviously necessary that they should both concur in 
order that there should be a judgment ; and by section 43 of the Local 
Court Act, repealed and re-enacted by section 33 of the Jury Act 
No. 1 of 1862, the number of jurymen in Local Court juries is four, 
of whom a majority of three can give a verdict. The other day, in 
the case of Warren v. Smith not reported, while sitting as the 
Eull Court, in the absence of both my colleagues I held that the 
majority of justices constituting a Court of Full Jurisdiction could 
give a decision in appeals under the Destitute Persons Act No. 210 
of 1881, because it was necessary to refer to Act No. 6 of 3850, 
section 31, as to the manner in which the Court which was to hear 
such appeals was to be constituted. 

If we look at the words of the section which governs the case 
now under consideration, we find they provide that actions shall be 
determined by and before a special magistrate and two justices. The 
literal language of the Act, therefore, seems to require that the 
special magistrate and the two justices shoidd be unanimous. How 
can the case be decided by a special magistrate and two justices when 
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one of the number does not concur in the decision ? If the Legis- ^ull coubt 

lature in this Act intended a majority to decide, they would have said . — 151 

so. They have said bo in jury eases under the sections which I have 
already referred to under the Act of 1861, and they have also said so 
in the case of a Local Court sitting in appeals under the Act No. 6 
of 1850. If we refer to the Act under which Local Courts were held 
previously to the passing of the present principal Act of 1861 (that 
is to say Act No. 6 of 1850, s. 10), we find that the Local Courts by 
that Act provided for are to be held before three justices of the 
peace, one of whom had to be a special magistrate, who was to preside; 
and in case such justices could not agree, the decision of a major part 
of them was to be recorded as the judgment of the Court. It follows 
from the literal language of the Act, and by the express omission 
from the present Act of the provisions to the contrary contained in 
the other Acts, that justices of the peace sitting as a Court of Full 
Jurisdiction to try actions must give an unanimous judgment. 

[Note.— By Act No. 299 of 1883-4, s. 1, the concurrence of the majority of the 
Court is now sufl&cient.— Ed.] 
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WAY, C. J., and 

aSwJ.Tj^ ROBERTSON v, CATT (COMMISSIONER OP CROWN 
— LANDS). 

1883 

Ifowmbcr 15* 19. Waste Lands Alienation Act No. 18 of lS72^Crown Lands Consolidation Act 

No, 86 of 1S77— Crown Lands Amendment Act No. 27<5 of 1882 — 
Fraudident Agreement — Notice of Revocation, 

The Waste Lands Alienation Act No. 18 of 1872, s. 33, as explained by s. 17 of 
the Crown Lands Amendment Act No. 275 of 1882, makes it a fraud under the 
former Act to purchase Crown Lands upon credit as a trustee for another person. 

S. 35 of No. 18 of 1872 provides that the Commissioner of Crown Lands on beingr 
satisfied that such fraud has been committed may, by publication in the Gazette 
and notice to the selector, call upon him within a month to disprove the fraud. In 
the event of his failing so to do, the Governor in Council may, at any time after 
the expiration of such month, revoke the agreement under which such selector 
holds. 

S. 2 of No. 86 of 1877 repeals, inter alia, No. 18 of 1872, but provides that " all 
proceedings, civil or criminal, of what nature or kind soever, for the enforcement 
of any forfeitures or penalties in regard to any land alienated, demised, or held under 
any agreement, lease or licence under any of the said Acts, shall and may be 
commenced and prosecuted as if the said Acts were still in force." 

S. 47 of the same Act provides that " the Commissioner on being satisfied that 
any person holding land under agreement has committed any acf rendering such land 
liable to forfeiture, or has been guilty of any fraud under this Act, or has violated 
or failed to perform any of the conditions contained or implied in or by his agreement,' ' 
may proceed to revoke the agreement. 

S. 40 of the same Act declares it to be a fraud for any person to purchase 
land upon credit as agent, servant, or trustee of or for any other person, or to enter 
into an agreement to permit any other person to acquire by purchase or otherwise 
any land under agreement. 

The Plaintiff having agreed to purchase on credit certain lands under Act No. 18 
of 1872, the Commissioner of Crown Lands proceeded under s. 35 of that Act to 
revoke the agreement, on the ground that the Plaintiff had purchased as. trustee for 
J. B. The Plaintiff having sought to restrain him from so proceeding, on the ground 
that s. 35 was repealed by s. 2 of No. 86 of 1877, the Defendant demurred. 

Held, that the procedure for revocation under s. 35 of No. 18 of 1872, so far as 
agreements made under that Act were concerned, was not repealed by s. 2 of No. 86 
of 1877. 

(c^uasre — Whether the Commissioner had, for agreements under the Act of 1872, 
a cumulative remedy under Act No. 86 of 1877, s. 47. 

Eankins v. Catt (16 S.A.L.K. 79) explained. 

The Crown Solicitor (Mann, Q.G.) and Bovoner, H, F., supported 
the demurrer. 

Symon, Q.C, (Qwynne witb him), for the Respondent. 

The facts and arguments will sufficiently appear from the judg- 

January 4 meut. 

WAT, C.J. Wat, C.J., delivered the judgment of the Court: — This is 

a demurrer to a claim seeking to restrain the Defendant from 
proceeding with a notice of revocation of the FlaintifE*s agreement 
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to purchase on credit certain lands from the Government under ^^^^ court 

the Waste Lands Alienation Act No. 18 of 1872. It is alleged by —}^ 

the CommissioDer that the Plaintiff has been guilty of fraud under bobbbmow 
B. 33 of that Act, as explained by s. 17 of the Crown Lands Amend- (CommiiSoneroi 
ment Act No. 275 of 1882, because he purchased as trustee for CrownLwids). 
the late John Robertson, and the Commissioner is proceeding to ^^^» c.j. 
revoke the Plaintiff's agreement under the powers contained in s. 35 
of the Act of 1872. The Plaintiff seeks to restrain the Commissioner 
from thus proceeding on the ground that the power to revoke the 
agreement contained in the Act of 1872 has been repealed by the 
Crown Lands Consolidation Act, No. 86 of 1877, s. 2, and that 
the Plaintiff's agreement is revocable (if at all) only under s. 47 
of the last-mentioned Act. To this claim the Commissioner has 
demurred, and the point in dispute is if he can proceed to revoke the 
Plaintiff's agreement under the repealed Act, or if his remedy, if any^ 
is under the section above cited of the Crown Lands Consolidation 
Act. The purchase of Crown Lands upon credit by one person as a 
trustee for another is a transaction forbidden by the Acts on this 
subject. It was in effect treated as a fraud under the Act of 1872, 
B. 55, and it is called a fraud under the Consolidation Act of 
1877, 8. 40. To remove a doubt raised at the bar in the argu- 
ment of Ranhine v. Gatt (16 S.A.L.R. 79) as to such transaction 
being a fraud upon the Act of 1872, s. 17 of the Act of 1882 
was passed. 

The Act of 1877 was, as its title declares, a Consolidation Act. In 
such an Act we should expect to find, as in fact we do find in s. 2, 
that rights and liabilities under existing agreements under the 
Repealed Acts are kept alive, but we should not expect to find, as we 
do find in s. 24, ex post facto legislation applying a new kind of 
procedure and new penalties for the breach of existing agreements. 
In JRankine v. Catt we held that s. 40 as to frauds under that Act 
was prospective, and not retroactive — that a fraud under the Act of 
1872 was not a fraud under the Act of 1877. This was the point 
actually decided in that case. It is said that there were dicta to the 
effect that for a fraud under the Act of 1872 you could not proceed 
under the Act of 1877 ; but, if so, these were obiter. The point now 
under discussion is res integra. Is then the procedure under the Act 
of 1872 for the revocation of agreements under that Act repealed or 
still in force P Mr. Symon argued that what was kept alive by s. 2 
of the Act of 1877 was the a^eement and a *' liability to forfeiture \ " 
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PULL couET Iju^j that tlie procedure " to declare a forfeiture " was, by the operation 

^^ of that section and s. 24, exclusively under s. 47. If that 

KoBBRTsoN arprument is wellrfounded, it follows that for a fraud under the Act of 
9^" M 1872 the Crown has no redress under these Acts ; for s. 47, if 

(Commissioner of ' ' 

Cfown Lands), applicable at all to a fraud under the Act of 1872, is so as coining 
WAY, C.J, under the description of the first of the three cases therein mentioned 
— that of ** any person holding land under agreement (having) 
"committed any Act rendering such land liable to forfeiture." 
(If we turn to the Act of 1872 we shall find no provision that 
a fraud under that Act makes the land "liable to forfeiture.") We 
find in s. 35 provisions (under which the Commissioner is pro- 
ceeding) that if he is satisfied that the selector has been guilty of 
fraud under that Act, and if the selector fails to prove to the 
satisfaction of the Governor in Council after the opportunity which 
is given him of shewing cause that he has not been guilty of such 
fraud, the Governor in Council may revoke the selector's agreement 
and resume possession of the land therein described. If this section 
was not protected from repeal as to existing agreements by s. 2 
of the Act of 1877, then the Plaintiff's alleged fraud under the Act 
of 1872 is not in the words of s. 47, already cited, " an act 
rendering such land liable to forfeiture ; " and not only is the 
proceeding which the Commissioner is taking unauthorised, but there 
is no remedy for the alleged fraud under the Act of 1877. We think 
such a construction is opposed to the clear intention of the Legislature, 
and that the repealing s. 2 of the Act of 1877 not only protects 
the Plaintiff's agreement, but also keeps in force his " liability " to 
the proceedings for its revocation under s. 35 of the Act of 
1872, if he has been guilty of fraud under that Act. This interpre- 
tation is certainly strengthened by s. 17 of the Act of 1882, 
already cited. It may be that the Commissioner has a cumulative 
remedy under s. 47 of the Act of 1877, but this question we are 
not called upon to decide. The judgment on the demurrer must be 

for the Defendant. 

Demurrer upheld. 
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In the Suprerne Gourt.—In Banco. ^^^^ ^ount 

WAY, C, J., and 

RAWLINGS AND ANOTHER r. SHAW. Andrews, j. 

Local Court Appeal — Evidence of Ownership. 1883 

^ovembvr 20. 
The prodnction of a bill of lading^ of g^oods deliverable to shippers' order or ^gg^ 

asaiflrnS} when endorsed by persons who sig^n as afireuts. is not safficient evidence to januarv 4w 
prove that the holders of the bill of lading are the owners of the goods mentioned in 
8uoh bill of lading. 

Tnis was an appeal from the Local Court of Port Adelaide in 
an action for non-delivery of five puncheons of spirits shipped per 
JBorealis from London to Fort Adelaide, and for negligent aud 
improper stowage, whereby part of said spirits, to wit, two puncheons, 
were totally lost to the Plaintiffs. The five puncheons of spirits were 
shipped per Borealis by Messrs. Camroux & Calland, as agents, 
who endorsed the bill of lading to the Plaintiffs. The Defendant was 
the master of the said ship, and, in addition to other pleas, denied the 
interest of the Plaintiffs in the goods sued for. The jury gave a 
verdict for the Plaintiffs, The Defendant obtained a rule nisi for a 
new trial on the ground (inter alia) that there was no evidence of 
any title in the Plaintiffs to sue. 

Symon, Q.C., now moved to make the rule nisi absolute. 

Bundey, Q.C., shewed cause. 

Way, C.J., delivered the judgment of the Court : — This was an 
appeal from the Local Court of Port Adelaide. It was heard by 
Mr. Justice Andrews and myself, and we concur in the following 
judgment : The action was for damage to five puncheons of spirits. 
The Defendant denied the Plaintiffs* title. The Plaintiffs claimed to 
be owners, and to prove their title put in a bill of lading deliverable 
to shippers* order or assigns, and shewed that the bill of lading was 
endorsed to them by the shippers. Under ordinary circumstances 
this would heprimd facie evidence of ownership. Dracachi v. Anglo- 
Egyptian Navigation Company (L.R. 3 C.P. 190). But the endorsement 
of a bill of lading passes such a right (and no better) as the person 
assigning had in the goods. In this respect it is not a negotiable 
instrument in the same sense as a bill of exchange. This bill of 
lading gives the names of the shippers, *' Camroux <& Calland, 
a« agents.*' The presumption that they were owners is therefore 
rebutted on the face of the instrument by virtue of which the 
Plaintiffs claim under them. It does not appear that the shippers 
had even a special property in the goods — such, for instance, as might 
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PULL COURT iiayg arisen from advancing freight, whicb, in this case was payable in 

1^1 London — and so wich respect to the Plaintiffs themselves, there is no 

bawlings and evidence if they are simply delivery agents or owners. If they are 

g *^^ simply delivery agents, and nothing more, they cannot maintain an 

action as owners. Seagrave v. The Union Marine Insurance Company 

(L.R. 1 C.P. 305). This point was taken at the trial, but the 

Plaintiff elected to reht his case on a presumption of law which 

was rebutted by the bill of lading which he put in to create it. 

The rule for a new trial mus»t be made absolute. 

Rule absolute. 



WAY, C.J. Jn the Supreme Court, 



^^ HARVEY V. WILLIAMS. 

December 12 Jt 13. 

Beat Pjvperty Act 1861, s. 134 — Certificate of Title— A diverse possession — Statvte 
of Limitations — Absence from the colony — Local Court Judgment — Estoppel. 

In 1860 M. and Y. beings owners of a piece of land sold it to S., who left the 
colony in 1853, giving np possession of the land to W., Defendant's hnsband. S. 
never paid for the land. In 1880 an application was made by M. to bring the land 
under the Real Property Act, No. 22 of 1861, and on the 2nd April, 1881, a certificate 
of title was issued to him. On the 17th October, 1882, M. transferred the land to 
Plaintiff ; the Defendant before and at the time the certificate was issued beiog in 
possession of the land as devisee of W. In 1883 the Plaintiff brought ejectment in 
the Local Conrt of Redrnth against the Defendant, when verdict was given in the 
Defendant's favor, subject to a case reserved for the opinion of the Supreme Court. 
No case was ever stated. On ejectment in the Supreme Court, 

Heldy that the certificate of title issued to M. was void as against the Defendant 
under s. 134 of the Real Property Act 1861 : — That absence from the colony was not 
a disability under the Statute of Limitations, No. 14 of 1867 : — That the action in 
the Local Court did not operate as an estoppel against the Plaintiff. 

This was an action of ejectment . brought by Thomas Harvey 
against Ann Williams to recover possession of portion of allotment 
46, in the town of Aberdeen. The land in question was in 1850 tbe 
property of Messrs. Morehead and Young, as trustees for the Scottish 
Australian Investment Company Limited, and in that year was sold 
by them to a man named Sanders, who never paid for it. In 1853 
Sanders left the colony, giving up possession of the land to the 
P^fendanfs husband. Mr. Moreliead has only been in the colony 
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once or twice fop short periods. Mr. Young was never in the colony 
and is now dead. In 1880 Morehead made an application to bring 
the land under the provisions of the Real Property Act 1861, and in 
April 1881 a certificate of title was issued to hi in in pursuance 
thereof, and on the 17th October, 1882, he executed a transfer of 
such land to the Plaintiff, which transfer was duly registered, and a 
certificate of title issued in his favor. The Defendant's husband, James 
Williams, remained in possession of the land till his death in 1870. 
By his will he devised all his real estate to the Defendant, who has 
since been in possession of the land. In 1883 the Plaintiff brought 
an action of ejectment in the Local Court of Redruth to recover 
possession of the land, and a verdict was given in favor of the 
Defendant, subject, however, to a case which was reserved for the 
opinion of the Supreme Court. This case was never stated, and on 
the 8th of November, 1883, the Plaintiff brought the present action. 

Symon, Q.C., and Hargrave for the Plaintiff. 

Manfif Q.G., and Fleming for the Defendant. 

Wat, C.J. — In this case the Plaintiff is seeking to recover a small 
piece of land situated in the village of Aberdeen, and had it not been 
that the Plaintiff was charged with fraud in bringing the land under the 
Act, probably this expensive litigation over such a small piece of land, 
which cannot possibly be of much value, would not have taken place, 
and probably no attempt would have been made to turn this old 
woman off the land she has held for thirty years. The Plaintiff has a 
certificate of title. That certificate is good against all the world, 
unless at the time it was obtained some other person was rightfully in 
possession of the land adversely to the person obtaining the certificate. 
That has been clearly enacted by all the Real Property Acts from the 
first to the last. Their object is to facilitate and cheapen business 
connected with land, but they were never intended to turn out by a 
secret proceeding people who have held possession of land a number 
of years. 

Before proceeding to consider this Real Property Act title, I have 
to determine whether the plea o^ estoppel is made out: — That is, there 
is a plea that the Local Court at Redruth has already determined this 
case in favor of the Defendant. At the trial in the Local Court a 
verdict was entered for the Defendant, subject to a point reserved for 
the opinion of this Court. The case, however, has never been stated, 
and if the parties had wished to prevent a second litigation they 
^houl4 have had the point reserved, stated, and argued. For thi^t 
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reason, and also because the Local Court Act specially provides 
that a judgment in ejectment shall have the same operation as a 
judgment in the Supreme Court, I am clear that the proceedings in 
the Local Court do not operate as an estoppel. 

I next have to consider, was the Defendant in possession ? That 
is affirmed by the Plaintiff himself, for he charges that the Defendant 
is in possession of the land included in the certificate of title. There- 
fore the first requirement of section 134 of the Real Property Act 
must be found in favor of the Defendant. 

Further, was she at that time rightfully entitled to the land ? As 
to that, it appears that the land originally belonged to Messrs- 
Morehead and Young, as trustees for a Scotch Company. In 1850 
they sold it to Sanders, who left the colony in 1853, after having 
given up possession of the allotments to Mrs. Williams's husband, 
who subsequently died leaving his land to his wife. Neither of them 
paid for the land, and therefore, if she has a title to it, she has it 
without paying for it. But in this colony, as well as in all civilized 
countries, there is a Statute of Limitations. Our Statute bars the 
right of any person entitled to land if he does not enter upon it 
within twenty years after his right of entry accrues. There are 
certain disabilities — from youth, from mental disease, &c. In the old 
Statute of Limitations (3 and 4 Wm. IV. c. 27) and in the Act passed 
here in 1861 (No. 13 of 1861) there are disabilities in respect of 
absence from the colony, but they are not preserved in the Act (No. 
14 of 1867) now in force. Mr. Symon contends that the provisions of 
the old Statute are inferentially kept in force, but the language of the 
present Statute is too clear to admit of any doubt, and therefore I must 
hold that the disability of absence from the colony does not protect 
the Plaintiff in this case. Then the question arises : Is Morehead and 
Young's title, and Harvey's, who claims under them, barred by the 
Statute ? When Sanders went into possession of this land he was a 
tenant for a year, and when that year expired if he had paid the rent 
he would have been a yearly tenant, but the rent not having been 
paid he became a tenant at will. The Statute of Limitations provides 
that a right of entry shall be deemed to accrue within twelve months 
after the creation of a tenancy at will, and this did not happen until 
1851. Mrs. Williams's title must be deemed to have existed all 
along. On these grounds the provisions of section 134 apply, and 
the certificate of title is void against her as the person in actual 
occupation and rightfully entitled, 
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Under these circumstances I am glad to bo free from the way.cj. 

responsibility of expressing any opinion upon the plea of fraud which 1?5 

has been placed upon the record. It is unnecessary for me to say haetit 
whether within the technical meaning of the Real Property Act Williamb. 
Morehead was guilty of fraud in making that declaration, but I see 
nothing to lead me to the conclusion that either he or those repre- 
senting him here had any intention to make a false declaration. For 
the reasons stated the judgment will be for the Defendant with costs. 

Judgment for Defendant, 



In the Supreme Court. — In Banco. BOUCAUT, j. 



In re WILLIAM HERRING and NICHOLAS HERRING, 

THE YOUNGER. 

The Fugitive Offenders Act 44 and 45 Vict, c. 69, part ii., as, 12, 18, 14 — 
Appeal from Police Court (s, 19) — Authentication of Warrant — Issue of 
Warrant by person having lawful authority — Identification of prisoners — 
Offence punishable by law. 

Tlie Appellants havingr been arrested in South Australia under a warrant issued 
in Victoria, on a charge that they, being the mortgagors of certain stock, had 
attempted to defraud the mortgagees by the removal of cattle referred to in the 
bill of sale, the Special Magistrate had remanded them, acting under the provisions 
of the Fugitive Offenders Act. Upon appeal they were ordered to be discharged, 
because — 

(1) No offence was disclosed in the warrant under the Victorian Bills of Sale Act, 
which made it necessary, in order to constitute an indictable offence, that the mort- 
gaged property should be damaged, impaired, or destroyed, with intent to defraud the 
mortgagees. 

(2) S. 14 of the Fugitive Offenders Act had not been complied with, 
inasmuch as the S. BI. had made no inquiries as to the issue and authentication of 
the warrant, or as to the identity of the prisoner. 

This was an appeal from the Narracoorte Police Court. It 
appeared that warrants were issued in Victoria, and the prisoners 
were arrested in the south-east of this colony on a charge that they, 
being the mortgagors of certain stock, had attempted to defraud the 
mortgagees by the removal of the cattle referred to in a bill of sale 
which they had given to the prosecutor. Under the provisions of the 
Fugitive OfEenders Act, 44 and 45 Vic. c. 69, they were brought 
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BOUCAUT, J. before Mr. H. J. Smith, S.M., of Narracoorte, on January 7th, and 
^®®* remanded until January 14th. Objection was taken to the procedure 



In re William as defective On behalf of the prisoners, and notice of appeal was given . 
Hbewng\hb f^y^o^i Q'O., applied for the discharge of the prisoners on the 
Younger. ground that the information was bad, seeing that it disclosed no 
offence, and that the Magistrate had not complied with the provisions 
of the Fugitive Offenders Act. He had failed to satisfy himself that 
the warrant was duly authenticated, and that it was signed by a 
person having lawful authority. It did not appear that there was any 
evidence given that the prisoners were the persons named in the 
warrant, or that the Magistrate had satisfied himself that any offence 
punishable by law was disclosed. The mere removal of cattle 
mentioned in the information was not an offence under the Victorian 
Bills of Sale Act, which ]]made it necessary, for an indictable offence, 
that the mortgaged property should be damaged, impaired, or des- 
troyed with intent to defraud the mortgagees. 

BoircAUT, J., held that the information was bad, and that the pro- 
visions of the Fugitive Offenders Act had not been complied with by 
the Magistrate. There was nothing on the face of the proceedings to 
shew that he had made any enquiries to satisfy himself that the 
warrant was properly issued, or that the prisoners were accused of an 
offence punishable by law. The Magistrate did not appear to have 
exercised his discretionary power, of which accused' persons were 
supposed to have the benefit. The prisoners would have the benefit 
of his judgment — first, on the ground that the Magistrate had not 
made the enquiries prescribed by the Act ; and, secondly, on the 
ground that there was no evidence that any criminal offence had been 
committed. On the contrary, it appeared very clearly that no 
criminal offence had been committed. He therefore ordered that all 
the proceedings before the Magistrate should be set aside, and that 
the prisoners should be discharged from custody on the filing of an 
affidavit of the service of and notice to the Magistrate and Constable 
of the Court's formal order, and that until the affidavit of service the 
prisoners should be discharged on their own recognisances. 

Order accordingly. 
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The Supreme Court,— In Ghambers. boucaut.j. 

In re THE COMPANIES ACT OF 1864 ^** 

FcbrtMirv 28. 
JLND 

In re THE PHOTOGRAPHIC COMPANY OF SOUTH 

AUSTRALIA. 

Company in Liquidation — Fraud of Promoters — Laches in removing name from 

register, 

y. was induced to take shares in a company by fraud of D. the promoter. Y. 
was to have been manager of the company, and had had opportunity of enquiring into 
all the facts connected with it. He had not done so before the company was put into 
liquidation, and now applied to have his name taken off the register. 

Held — 1. That the application to be taken off the register came too late. 
2. There was laches on the Applicant's part in not enquiring into the facts, and 
therefore he was not entitled to have his name struck off. 

This was an application by Alfred Yaughan to have his name 
taken ofE the register of the Photographic Company of Soath 
Australia then in liquidation, on the ground that he was induced to 
take the shares by the fraud and deceit of the promoter Dobson and 
the broker Moule. 

Nesbit for Vaughan — My client is entitled to have his name 
struck off. Reese River Silver Mining Co, v. Smith (L.R. 4 H.L. 64), 
Oakes v. Turquand (L.R. 2 H.L. 326). 

The Attorney- General {Dovoner, J. W.^ Q-C,) for the Official 
liiquidator — This application comes too late. It should have been 
made prior to the liquidation of the company. There is laches on 
the part of Yaughan in not making himself acquainted with the 
alleged frauds. 

BoTJCATJT, J. — I am clearly of opinion that Yaughan's application 
to be taken off the register comes too late. Further, as between two 
innocent persons who seek relief, one who could not help himself 
and the other who could, the former is to be preferred. By his 
acts Yaughan has assisted (innocently enough) Dobson to perpetrate 
a fraud, if there were any fraud. The question therefore resolves 
itself into this : Did Yaughan agree to become a member of the 
company ? and the evidence is that he did. Was he on the 
register? The evidence proved that he was. Has he shewn any 
satisfactory reason that his name should be taken off ? No, He was 
to have been manager, and he might have enquired into all the facts. 
JS^ot having done so he is not entitled to have his name struck off. 

Application refused with costs. 
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FULL coiTRT j„ fJ^^ Supreme Court— In Banco. 

WAT, C. J., and 

BOUCAUT , J. jj^ ^,gg MATTER OF DENNIS GEAREN'S DEED OF 

ASSIGNMENT. 



1884 
Uarch. 13. 



Insolvent Act No. 16 of 1860 and Act No. 196 of 1880 — Jurisdiction of Local 

Courts of Insolvency — Deeds of Assignment, 

Local Courts of Insolveiioy have no jnrisdiotion to deal witb deeds of assignment 
made in pnrsoanoe of division 6 of the Insolvent Act No. 16 of 1860 — snoh deeds not 
being affected by the provisions of Act No. 195 of 1880. 

This was a special case reserved by the S.M. of Gladstone exercis- 
ing the powers of a Commissioner of Insolvency, setting out that 
a deed of assignment made by one Dennis Gearen, and assigning 
his estate to J. C. Harris and P. M. Keville, as trustees, for the 
benefit of his creditors was admitted to be valid, and all proper 
notices thereunder duly given. On an interlocutory proceeding in 
connection with the deed taken to compel P. M. Keville to return 
moneys alleged to be unduly detained by him. Objection was taken 
to the jurisdiction of the Court, and the following questions were 
reserved for the decision of the Full Court : — 1. Whether proceedings 
under a deed of assignment under division 6 of the Insolvent Act 
No. 16 of 1860 are " insolvency proceedings " requiring to be removed 
to a Local Court of Insolvency under clause 7 of Act No. 195 of 
1880 before such Local Court of Insolvency has any jurisdiction 
in matters thereunder. 2. Whether notice of a deed of assignment 
sent to the Official Assignee of the Adelaide Insolvency Court under 
clause 172 of the Insolvent Act No. 16 of 1860 is an insolvency 
proceeding or constitutes the deed of arrangement thereby made 
an insolvency proceeding requiring to be removed under clause 7 
of Act of 1880 previous to a Local Court of Insolvency having 
jurisdiction therein under a summons for enquiry under such deed. 

Symon, Q.C., for P. M. Keville — Deeds of assignment under 
division 6 of the Insolvent Act of 1860 are insolvency proceedings, 
and a notice of a deed of assignment sent to the Official Receiver under 
clause 172 of the Act renders the deed to which it applies an 
insolvency proceeding coming under the operation of clause 7 of Act 
195 of 1880. I do not mean to argue that it was incumbent upon the 
trustees under the deed to send the notice to the Adelaide Court of 
Insolvency, yet I consider the effect of such notice was to seize the 
Court of Insolvency to which the notice was sent of the deed and of 
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everytlung to be done under it subject to any removal that might be full ooubt 

made? It therefore follows that the Court so seized of the deed» and ^^^ 

the proceedings — ^in this case the Court of Insolvency in Adelaide — ^» *^ ¥'*****!_y 
'^ ^ Dunns Qbaebi'8 

is the proper Court to exercise jurisdiction in this matter, and not ^"" ^' ^'*'®"' 
the Insolvency Court of Gladstone. 

Neihit for J. C. Harris — A notice of a deed of assignment given 
to the Official Receiver under s. 172 of the Act of 1860 is not a 
proceeding in insolvency at all. Deeds of assignment are arrange- 
ments between debtors and creditors without entering the Insolvency 
Courts, and they are not equivalent to adjudications of insolvency in 
any way. I submit, therefore, that neither the deed nor the notice 
are insolvency proceedings. The notice to the Official Receiver was 
not a part of the deed, but a provision which the Legislature saw fit 
to make as a proviso to the clause when there was only one Insol- 
vency Court in the colony. Therefore from the time of the execution 
of the deed by the debtor and the trustees, the Local Court of 
Insolvency naturally have jurisdiction in any question arising under 
the deed of assignment. 

"Wat, C.J. — I think the substantial point in this case is whether way, o j. 
the Local Courts of Insolvency have jurisdiction with regard to deeds 
of assignment under s. 6 of the Insolvency Act of 1876. I think 
it is clear that the intention of the Legislature in this matter was to 
transfer insolvency jurisdiction to various Local Courts of Insol- 
vency, and it was unquestionably a very useful and beneficial provision 
As regards the Act which provides this and the Amerfding Acts on 
the same subject, it appears clear that the case of deeds of assignment 
under division 6 of the Insolvent Act was not present to the minds of 
the Legislature. No direct provision was made with regard to them in 
that Act, and in the Amending Act of 1881 there are provisions 
clearly showing that the Legislature then regarded the Adelaide 
Court of Insolvency, not merely as the register for filing copies of 
deeds, but as the tribunal which was to deal with them. Elaborate 
provisions are made by which moneys received by trustees are to be 
paid over to the Official Receiver in Adelaide, and are to be 
distributed by him, and where any Local Court of Insolvency is to 
have jurisdiction in the matter at all, as occurs in subdivision 8 
of s. 24 of Act 1881, the matter is expressly mentioned. Mr. 
Nesbit's arguments have satisfied me that proceedings under deeds of 
assignment are not insolvency matters — they are an outside jurisdic- 
tion conferred upon the Courts of Insolvency. He admits that the 
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PULL COURT subject matter of the jurisdiction referred to in s. 6 of the Act of 1880 

^^ relates to insolvency, and that the proceedings which the Local Courts 

^^he Matttr of of Insolvency have jurisdiction to transfer under s. 7 are principal 
^™> MiHT**^^*' insolvency matters, and not the interlocutory matters referred to in 
WAY~c J. ®* ^* -^y doubt on the subject is removed by the Amendment Act 276 
of 1882, which contains what appears to me a judicial interpretation of 
the meaning of insolvency proceedings. Clause 2 says : — " The Com- 
" missioner of the Court of Insolvency may at any time, and on such 
" terms as he may think fit, order that any insolvency proceedings 
" in any Local Court of Insolvency shall be removed to the Court of 
" Insolvency ; and upon such order being made the whole of the 
" proceedings in the matter referred to, together with a copy of such 
" order, shall be forthwith transmitted to the said Court of Insol- 
"vency, in pursuance of such order, and the same shall become 
" records of the court whereto the same shall be removed.** Section 3 
expressly provides that on such order being made, "all funds in 
" the hands of the Qfficial Eeceiver, or any trustee, or other officer 
"of such Court, shall be forthwith transferred and paid over to the 
" Official Receiver of the Court to which such proceedings shall be 
" removed, subject to all just allowances." For these reasons I am 
clearly of opinion that the Insolvency Act of 1880 was not intended 
to deal with deeds under division 6 of the Act of 1860 ; and further, 
that it was not intended to transfer to these Local Courts inter- 
locutory proceedings such as these would be, but only the whole of 
the proceedings in any particular case which it had authority to 
transfer. I am therefore of opinion that the Local Court of 
Insolvency at Gladstone had no jurisdiction, and that the case must 
be answered accordingly. My learned colleague differs from me 
with respect to the question of costs. In my opinion costs should 
follow the ordinary event in cases which come up from the inferior 
Courts, because, although the substantial point for our decision is 
not correctly stated, that mistake was common to both parties. 
Therefore I think the ordinary rule that the losing party pays the 
costs should apply. However, as we are not agreed there can be no 
order as to costs. 
BOUCAUT, J. BoucAUT, J. — This case has contained difficult points, skilfully 
argued by both sides. I agree with the conclusion at which my 
learned colleague has arrived, although I differ as to costs. I do not 
say whether I agree with all that my learned colleague has laid 
down, but where a difficult question like this comes before us for 
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decision I prefer to rest my judgment on the narrowest grounds, full coukt 

Mr. Nesbit is in this dilemma — and there is no way out of it — ^^* 

whether he is right in arguing that this is not an insolvency matter, ^ ^^ MaUer of 
or Mr. Symon is right in saying that it is, it follows from either ^^^ ^^ assign- 
proposition that the Local Court at Gladstone had no jurisdiction, bqucaut j. 
When I first read the case over I thought it was not an insolvency 
matter. Mr. Symon almost convinced me that it was. Mr. Nesbit's 
argument convinced the Chief Justice that it was not, and almost 
persuaded me. In either case Mr. Nesbit would be out of Court. 
If it was not an insolvency matter there was no jurisdiction at all, 
because the jurisdiction given by the Act of 1880 to the Local Courts 
of Insolvency only refers to insolvency proceedings. I read clauses 
5, 6, and 7 as practically one clause, otherwise there would be some 
inconsistency in the language of the Act. I cannot attribute to the 
Legislature any unnecessary language. Clause 5 says there should be 
Local Courts with certain jurisdiction. Clause 6 says that the 
jurisdiction should be in insolvency matters. Clause 7 appears to be 
the leading clause. If this be not an insolvency matter, of course the 
Court below has no jurisdiction. If it were an insolvency matter the 
Local Court of Adelaide coi|ld not have any jurisdiction without it 
being referred to them, and it has not been so referred. I am of 
opinion that costs should not be allowed, because the point on which 
we decide this case was not mentioned in the Court below nor 
mentioned in the special case. 
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PULL COURT j^ f]^^ Supreme Court — In Banco, 

WAY, C. J., and 

B0UCAUT,J. GOWLING v. REID and OTHERS. 



1884 
March 13. 



Trespass — Seizure under a Bill of Sale — Leave and Licence. 

The Plaintiff was a publican and the lessee of the C. Hotel, which he held under 
S. & S., brewers, and B. J. & Go., wine merchants. To these firms he gave a bill of 
sale, nnder which the Defendants had power at any time ''dnring the onrrenoy" of 
the acceptances as security for which the bill of sale was given to enter npon and 
resume the premises leased. The business haying been carried on for some time, in 
January 1884 B. J. & Co. sent up a valuator, who induced the Plaintiff (as he alleged 
under protest) to give up the keys of the house and the licence. 

Held, that the Plaintiff must be nonsuited in an action for trespass on the ground 
that possession of the premises had been taken with the express leave and licence of 
the Plaintiff. 

This action was tried by Boucaut, J., at the March Civil Sittings, 
who gave judgment as follows : — I shall enter a nonsuit with leave to 
apply to the Full Court for a verdict for the Plaintiff, the Court to 
take evidence as to damages. I regret having to enter a nonsuit, 
because I like to have the opinion of a jury when I can. On the one 
hand, the Court did not desire to go out of its way to assist skilful 
men of business like the Defendants in the conduct of their affairs ; 
on the other hand, though I feel every sympathy for the Plaintiff and 
his wife, who appear to be honest, hard-working people, it is idle for 
him to endeavor to obtain redress when by his own act he has given 
up quiet possession to the Defendants' nominee. That might have 
been done through ignorance or weakness, but the Court cannot pro- 
tect men like the Plaintiff from the consequences of their acts. It 
was not contended that the Defendants had a right to enter with a 
strong arm and seize the Plaintiff's goods ; but it appears that the 
Plaintiff accepted the Defendants' letter in the spirit in which it was 
written, namely, that it would be better for all parties that their 
business relations should cease and the business be wound up. 
Subsequently the Plaintiff, when it was too late, appears to have 
repented having given up possession. 

The facts appear from the head-note. 

Smithy for the Plaintiff, moved for judgment, and for the purpose 
of shewing what constituted trespass in cases such as the present 
cited Hyde v. Graham (32 L.J. Ex. 27), Oastler and Others v. 
Henderson (2 Q.B.D. 676), Williams v. Morris (8 M. & W. 488), 
Cannan v. Hartley (19 L.J. C.P. 323). 

Symon, for the Defendants, was not called upon. 
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Wat, C. J.— In this ewe I think there was nothing to submit to ^^^ coubt 



the jury. The Defendants were the owners of the house and of the 
goods, subject to the right of the Plaintiff to have possession and to 
become the purchaser on paying a sum of money. The Defendants 
were entitled at any time to demand payment of what was due to 
them, and to take possession. Therefore, in looking at the rights of 
the parties, we must remember it was not like a stranger coming into 
another person's house and obtaining possession. The Defendants, 
as I have pointed out, were entitled to possession of these goods 
instantly on making a demand, and it is clear it would require very 
slight evidence indeed of a waiver of that demand. It appears they 
employed Mr. Solomon as a bailiff to make an inventory and take 
possession. He tells the Plaintiff he is going to make an inventory ; 
the Plaintiff protests, and then says : " You can do as you like." 
That would undoubtedly be a trespass unless done with the Plaintiff's 
consent. I agree with Mr. Smith that up to that time at least the 
facts were a little ambiguous ; but in the evening, the valuation 
having been completed, Solomon, acting for the Defendants, says: 
"All I want is the key and the licence." The Plaintiff says: "I 
protest against that." He was in possession of the house ; they had 
paid him for their night's lodging. He was sui juris, and was entitled 
to refuse to give up the house and goods to anyone. He was also 
master of his own actions as a free man, and he ultimately elected to 
give up the articles demanded. After he had protested against giving 
them up, Solomon argued the question with him and said : " It is no 
use you setting yourself against this great firm." Plaintiff then 
walks upstairs, gives him the key — the symbol of possession — ^takes 
the licence out of the receptacle in which it was kept and gives that 
also to the Defendants' agent. Now, however desirous one may be 
to help the Plaintiff, and however reluctant one may be to withdraw 
the case from the consideration of the jury, if there is anything 
whatever for them to consider, I am unable to discover any element 
in this case which could have been submitted for their opinion. The 
Plaintiff elected to give up possession of the property; the taking 
possession was with his express leave and licence, and, therefore, I am 
of opinion that he was properly nonsuited. 
BoucAUT, J., concurred. 

Motion dismissed with costs* 
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PULL COUET In the Supreme Court.— In Banco, 

WAT, C. J., and 

BOUCAUT, J. j^ ^^ rpjjjj MALAKOFF GOLD MINING COMPANY, 

NO-LIABILITY. 



1884 
Match 25 and 26. 



Mining Companies Acts No. 204 of 1881 aiid No. 266 of 1882 — Issue of 
paid up shares — Distribution of stirplus on winding up. 

Paid-ap shares may be issued in a no-liability company. In ordinary oases of 
winding-np companies the assets, after all liabilities have been discharged, are 
distributable amongst the shareholders according to the amount of capital contributed. 
The law in this respect has not been altered by the Joint Stock Companies Act of 
1864, or by the Mining Companies Act of 1881 and 1882. Where, therefore, in a 
no-liability company some of the shareholders held shares fully paid up to 10s. and 
others subscribing shares on which 2s. had been paid : 

Held, that the surplus assets must be distributed amongst them in the 
proportion of 10s. to 2s. 

This was a special case submitted for the opinion of tlie Full Court 
pursuant to an order of Boucaut, J., dated 16th January 1884. The 
Malakoff Company was duly registered under part 4 of the Mining 
Companies Act 1881. Seven thousand five hundred shares were 
issued as paid up to 10s. each. Two shillings per share had been 
paid up on the remaining shares. The company was afterwards 
wound up voluntarily under part 10 of the said Mining Companies 
Act 1881, and after discharge of the liabilities to third persons the 
property of the company remaining amounted to the sum of about 
eight hundred pounds. A dispute arose between the holders of the 
seven thousand five hundred shares paid up to 10s. and the direetors 
on behalf of the company as to the distribution of the said eight 
hundred pounds, and it was mutually agreed between the parties that 
upon the case the Court or a Judge thereof should settle the said 
dispute and adjust the rights of the contributories amongst themselves. 
The question for the opinion of the Court was as to the mode in which 
the said sum of eight hundred pounds should be distributed. 

Si/mon, Q.O., and Wigley appeared for the company. 

Mcmn, Q.G., and S. 0. Kingston for the holders of shares paid up 
to 10s. 

Si/mon, Q.C. (Wigley with him) for the liquidators of the 
company — First, can a no-liability company issue paid-up shares at 
all ? and if so, were these shares properly issued ? By the Act of 
1881 no shareholder was liable to pay calls, the only disability being 
forfeiture, which depends not on contract but on statute. The 
directors of a company have no power under the Act to enter into a 
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bargain with any sliareholder for non-payment of calls so tliat the ^^^^ coubt 

assets of a company in the event of its winding-up should be handed ^^ 

over to any particular class of shareholders. S. 127 of the same Jjp^lJJ mwhIo 
Act provides that 5 per cent, of the subscribers* capital should be ^^YitBiLnr?^^ 
paid up before registration. That means actually paid up. If paid' 
up shares can be issued, they must be paid up in cash. The schedule 
of the new Act under which the company was formed does not 
mention nor contemplate paid-up shares, nor is there any exception 
to the liability to forfeiture which by sub-s. 5 of s. 127 is indepen- 
dent of any resolution of the directors. Schedule 7, which is 
the charter of the company in the same way as the memorandum of 
association under the Companies Act of 1864, omits any reference to 
paid-up shares. S. 9 of the Mining Companies Act of 1882, 
which repeals s. 61 of the Act of 1881, only gives power to make 
rules for the management and purposes of the company. So under 
the Act of 1864 there was no power to control or modify the 
memorandum of association. If neither the Act nor the memorandum 
constituted paid-up shares the company had no power to do so by 
means of their rules, the first of which provides that no share shall 
have priority over another. The holders of paid-up shares take them, 
if at all, on the same conditions as other shareholders ; all were on the 
same footing. All the other shareholders are bound hand and foot, 
and can do nothing else than pay calls, and the condition that owners 
of paid-up shares should have no priority in the division of the assets 
cannot be rejected, whereas the holders of those shares claim 
repayment on the excess paid up on the shares beyond the amount 
actually paid on the others, or that the remaining shares should 
be paid up until an equality is reached or else a greater portion 
of the assets. The shares, if created at all, are created by virtue 
of the rules of the company. The company, as an active corporate 
body, is extinct, and all shareholders become entitled to the assets 
after the debts have been paid. The surplus funds are treated 
in a similar manner to the division between partners in a firm — 
according to the proportion of the interest of each in the firm. In this 
case the proportion is two-tenths for the ordinary shares and eight- 
tenths for those fully paid-up. 

Mann, Q,C. (S, G, Kingston with him) for the holders of shares 
paid up to 10s. — Holders of fully paid-up shares are entitled to the 
whole of the surplus funds, all of which would be absorbed by their 
claims. The only facts before the Court are that the company has 
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FULL COUET jjeen duly incorporated and duly wound up, and all we have to look 

^i upon is the Act and rules of the company. By the Act of 1881 the 

iwreTHsMALAK- holders of unpaid shares need not pay calls, and they cannot be sued. 

OFF Gold Miniho ^ . 

Company, No- Their shares can only be forfeited and offered for sale. But the 

LlABILITT. ^ 

shares issued as fully paid-up are not liable to calls until the others 
are similarly paid-up, and so cannot be forfeited. It may be 
inconsistent to call these shares paid-up where there is no contract to 
pay at all, but it is equally so to say that the capital of the company 
is a certain sum of money because the company consists of a number 
of shareholders who only contribute at their own will. By s. 10 
of the Act of 1882 the Legislature has repealed paragraph 4 in 
schedule 7 of the Act of 1881, and provided that the schedule should 
be read and construed as if there were inserted at the end of the 
existing 5th paragraph of the schedule the words " of which number 

" will be issued as fully paid up or as paid up to the amount of 

" each." 

"Wat, C.J. — That settles the first part of the argument. 

Mawn^ Q.C. — Prior to the passing of the Mining Companies Act 
of 1881, a limited company possessing a similar number of shares to 
this, some paid up to 10s. and others only to 2s., would have issued a 
call of 8s. per share on the unpaid shares, and then divided the entire 
assets by the total number of shares. That provision also applied to 
a no-liability company by reason of s. 128 of the Act of 1881, 
except that a call cannot be made, but the adjustment of the assets 
will proceed in a similar way as if there were power to make a call. 
In re The Eclipse Oold Mining Company (L.R. 17 Eq. 490) and In re 
JELodges Distillery Company, ex parte Maude (L.B. 6 Ch. 61). 

BoucAUT, J. — In a limited company there is a liability to pay 
based on contract. Here there is no contract and no liability. 

After some further argument, the learned counsel admitted that 
he could not press his arguments further than a pro ratd distribution. 
WAT, C.J. Wat, C.J. — This case is undoubtedly one of first impression, and 

we are indebted to Mr. Mann for having called our attention to the 
provision of the amending Act, which authorises the issue of paid-up 
shares in this no-liability company. That provision appears to have 
escaped the attention of the learned counsel, Mr. Symon, in arguing* 
the case. Certainly in default of that provision he had almost con- 
vinced me these paid-up shares could not be issued. But the 
impression upon which his argument was mainly based was removed 
by the amending Act. The position of these shareholders is that 



LAW REPORTS. 23 

some of them have paid 10s. per share, and others 2s. per share ; and ^^"^^ couet 

there is a surplus to be divided. The ordinary distribution in cases ^^ 

of winding up a partnership is that the assets are divided in proper- inreTniMALAR- 
tion to the amount of capital contributed — that is, the assets after ^^ lubility^*^ 
dealing with the profits — and any contract with respect to the wat^j. 
distribution of the profits does not affect the distribution of the capital 
unless it is expressly extended to the capital. That being the law of 
partnership has it been altered by the cases upon the subject ? With 
respect to the cases under the Companies Act there appears to be no 
alteration. The judgment of Lord Justice Mellish in Ex parte Maude 
(L.R. 6 Ch. 61) shews that the law is really the same, and that 
the provision as to contribution for the purpose of making the 
distribution is procedure, and does not alter the right. The other 
case that has been cited, The Eclipse Gold Mining case (L.R. 17 
£q. 490), appears to establish that it is competent to make a stipula- 
tion that shareholders should not be called upon to contribute the 
amount of their shares for the purpose of winding up. Therefore it 
appears to me under the Companies Act' the law of partnership is 
unaltered. Next — Is there anything to alter these general provisions 
of the law of partnership in these Acts ? I find nothing of the kind. 
Section 129 of the Act of 1881 provides — " If after all the liabilities 
" of a no-liability company shall be discharged, there shall remain 
" any surplus of its property, the same shall be distributed amongst 
" the parties entitled thereto." I fail to find either in the Joint 
Stock Companies Act, the Mining Companies Act in general, or in 
this particular section of the Act, any provision altering the law of 
partnership that the assets are to be divided in proportion to the 
contributions to capital. No doubt if these shareholders who had 
only paid 2s. had agreed to contribute 10s. per share it would have 
been necessary to make a call of 8s. or the holders of the shares paid 
up to 10s. would be entitled, as Mr. Mann asks, to receive the 8s. per 
share which they have paid in excess of the payment by the other 
shareholders. But the constitution of the Company was expressly 
that there should be no liability to pay anything of the kind. Then 
a liability to contribute being expressly a matter of contract, and 
there being no contract to contribute, the law of partnership appears 
to me to apply, and the assets will have to be distributed in proportion 
to the contribution per share the shareholders have made to the 
capital, namely 10s. and 2s. I think the costs of all parties should 
come out of the fund, 
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FULL couET j^ ^^^ Supreme Court-^In Banco, 

BOUCAUT, J. 

In re BEAGLEHOLE and the ADELAIDE LICENSINa 

BENCH. 



1884 
A'pril 8. 



Licensed Victuallers Act 1880 — Opposing Petition — Statutory Radius — 

Withdrawal of Signatures — Mandamus. 

After an opposing petition has been lodged under ss. 31 and 32 of the Licensed 
Victnallers Act of 1880, it is competent for opposing petitioners to withdraw their 
signatures, and it is the duty of a Licensing Bench to take evidence as to suoh with. 
drawal, and generally as to ss. 81 and 32 having been complied with before declining 
to hear an application for a licence, and in case of their refusal to do so a mandamus 
will issue. 

Rule nisi for a mandamuB to compel tbe Adelaide Licensing Bench 1 

to hear the application of W, H. Beaglehole for a licence to be granted i 

in respect of the Excelsior Hotel, Brompton, on the following 
grounds: — 1. That on the 13th of March, 1884, after having duly 
complied with the provisions of the Licensing Act, as regards deposit 
of plans, &c., the applicant attended at the Court of the Licensing 
Bench to get his licence. 2. That an opposing petition was then 
presented by Mr. Stock, such petition purporting to be signed by the 
requisite proportion of ratepayers residing within the statutory 
radius of 200 yards from the premises in respect of which the licence 
was sought. 3. This memorial was supported by the certificate of the 
town clerk as to the fact of the residence of the ratepayers within 
the distance of 200 yards from the house. 4. But thirteen of the 
signatures attached to the memorial were those of persons who did 
not live within the 200 yards radius, calculating the measurement as 
the Act directed, from the front door of the premises ; and six signa- 
tories had withdrawn their names. 5. The Bench allowed the 
memorial to be presented, held that it was not competent for persons 
to withdraw their signatures, and declined to hear evidence on such 
revocation. The Bench further refused to consider the application 
for the licence or to grant the same on the ground that the memorial 
had been duly presented and satisfied the requirements of the 
Licensed Victuallers Act of 1880. 

The Attorney -General (Downer y Q,C.) for the applicant. 

Stock f W, M, appeared to shew cause. 

The Attorney- General now moved to make the rule nisi absolute. 

Stocky in shewing cause, explained that he had appeared before 
tl^e Licensing Bench in opposition to the licence, and that h^ now 
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appeared by the courteay of the Attorney- General, his clients not full couet 

being made parties to the rule nisi. The Licensing Bench were ^^ 

strictly within the limits of their jurisdiction in refusing the licence. ^'^ *"* ^5^*^^ 

The reception of the memorial was within that jurisdiction, and adilaidb Lie- 

having accepted it there was no alternative for the Bench — they had 

to refuse the licence, to the application for which the memorial was 

by the terms of the Licensed Victuallers Act fatal. Even if the 

Bench had acted erroneously, what it had done was within the limits 

of its jurisdiction and the scope of its authority. Assuming an error 

to have been committed, that would be a matter for appeal and not 

for mandamus. Even if there be no appeal from the Licensing 

Bench the matter is not one for mandamus. 

[BoucAUT, J. — Do you argue that the Bench can give itself a 
jurisdiction by saying that there is a memorial when there is not?] 

Stock — The Bench has to decide whether there is a memorial or 
not. If there is no memorial, and the Bench decides that there is, 
that would not be a matter for a mandamus, because however absurd 
the decision of the Bench might be, the action was within its 
jurisdiction. In Be^. v. Justices of Middlesex (2 Q.B.D. 616) 
the mandamus was refused on the ground that the jurisdiction 
of the justice could not be questioned. In the present case the 
wording of the Act is clear, that if the memorial is duly signed and 
proved it must be received, and if received, the application can not 
be granted. It is for the Bench to decide whether or not the 
memorial is duly signed and proved, and the Bench came to the 
decision that the memorial was good. No evidence has been tendered 
that the memorial was not proven, and whether it was proven or not, 
the Bench said it was. Then as to the radius of the district within 
which the memorialists were ratepayers, the point from which the 
measurement must start would be within the discretion of the 
Bench. The Act said it must start from the front door, but in the 
case of deposited plans there would be no front door to start from. 
The proposed position of the door might not be fixed. It would be 
shewn relatively to the rest of the building, but not relatively to the 
boundaries of the block of land on which the publichouse was 
proposed to be erected. As to the right of memorialists to withdraw 
their names the petition had to be in the form given in schedule K of 
the Act. The memorial was for a specific purpose, and the signatures 
were appended for a specific purpose in connection with the Act, and 
\inder circumstances fully with the cognisance of the signatories, 
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PULL couHT If people are to be allowed to withdraw their names it will open a 

^^ wide door to fraud, because persons who are really in favor of the 

In re Beagle- licence being granted might attach their names, and when a sufficient 
en^in^^BbJch^ number have been obtained to induce the oppositionists to relax their 
efforts, the names could be struck off again until the number was 
reduced to a figure which would make the memorial inoperative. 

[BoucAUT, J. — But if persons could not so withdraw, it would be 
very hard that people whose signatures had been obtained, it might 
be by fraud or misrepresentation or even under a misapprehension, 
should be compelled to go on with an opposition in which they did not 
sympathise.] 

Stock — The memorial had to be lodged under the Act sixty days 
after the plans and thirty days before the meeting of the Licensing 
Bench. There might be a time for the withdrawal of signatures, 
but that time had gone by when the six memorialists took off their 
names. 

The Attorney- General — No inferior Court can give itself or 
deprive itself of any jurisdiction vested in it by any improper finding 
either of law or of fact. The refusal of the Bench to hear the appli- 
cation was in itself sufficient ground for the mandamus asked. 
Beg. V. Justices of Middlesex — on appeal (11 Q.B.D. 656). In re 
Inimh (14 S.A.L.R. 128) a mandamus was granted compelling the 
Licensing Bench to hear and determine after they had refused so to 
do. The Bench could not, by finding some point preliminary to its 
jurisdiction, give itself jurisdiction, or by not finding it deprive itself 
of jurisdiction. 

[BoTJCAUT, J. — The Bench refused to enquire into the matter 
because it held that the memorial acted as a prohibition. Was that 
a refusal to exercise jurisdiction vested in the Bench, or was the 
memorial itself a bar to the Bench's jurisdiction ?] 

The Attorney- General — If Mr. Stock's contention were correct 
there could be no bar to the jurisdiction of the Bench. It would be 
important to observe that clause 31, which dealt with memorials, was 
entirely for the benefit of the applicant. It provided that the 
opposing memorial should be lodged in such a way and at such a time 
that the applicant could examine it and enquire into its genuineness. 
Who was to present the memorial ? Why, the memorialists of 
course — not persons who were not parties to the case at all. The 
memorial had to be both filed and presented, but only the former 
condition was complied with. How could it be said that the finding 
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of the Bench on a matter which took away its jurisdiction was a "^^"^^ couet 

matter within its jurisdiction ? No Court could give itself a jurisdic- ^^ 

tion by a wrong finding. The Act said that if the opposing memorial ^«^^J« and^^the 
complied with certain conditions the licence must be refused ; but if .^"i^q'^bbnch! 
the Bench were mistaken as to the fact of the compliance with those 
conditions was not its decision as liable to review as a decision of the 
Local Court given under analogous circumstances? The Bench did 
not so much say that it would not hear the application, but that it 
could not. That conclusion having been arrived at in error, his 
client asked that the Licensing Bench should be directed to hear the 
case on its merits. 

BoTJCATJT, J. — This case turns upon whether or not the provisions boucaut, j 
of ss. 31 and 32 of the Licensed Victuallers Act are sections 
which operate by way of estoppel to the jurisdiction of the 
magistrates, or whether they are sections giving to the magistrates 
some power which they had not before. If the latter, then this 
Court, as it was well argued by Mr. Stock, could not deal with the 
matter by mandamus. It is a nice and difficult point whether or not 
the provisions of clauses 31 and 32 create absolutely a bar — some- 
thing giving the Licensing Bench extra jurisdiction — or whether the 
Bench should have dealt with the memorial as something collateral to 
the enquiry, and upon which, if a wrong decision were arrived at, 
this Court could interfere. After careful consideration I have no 
doubt that there was a bar to the exercise of the jurisdiction of the 
magistrates upon the merits. It appears that the magistrates 
themselves have dealt with the matter in that way. I think on the 
whole there is a bar to their jurisdiction, and even if not a bar, it is a 
matter very collateral to their jurisdiction. But in this case I am 
relieved by the affidavit which is undisputed, and which says that the 
Bench refused to hear the application on the merits after deciding that 
the memorial had been duly presented. Then it follows from the 
decision of Coleridge in the Exchequer Chamber in error that this Court 
must enquire into the matter of the collateral jurisdiction. If the 
decision was right this Court is bound upon review to see the extent to 
which the memorial is a bar to the Bench's jurisdiction ; if wrong, then 
the mandamus must go. As to the presentation of the memorial, that 
must be done by the memorialists, not by some one against their 
wishes. The memorial has to be lodged and presented, but the 
substance of the matter is the presentation, not the lodging. 
Otherwise a petitioner or plaintiff iu a civil case would be bound to 
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PULL couHT follow up an action with wliicli lie did not desire to proceed, which is 

1^* contrary to our whole system of jurisprudence. As to the certificate 

In re beaolb- of the town clerk, the Bench has proceeded upon an erroneous 
^nm^g^'b Ji'^ construction of the law. The Legislature fixed the arbitrary point 
BOUCAUT J ^^^^ which the radius of ratepayers was to be calculated, and though 
the town clerk's datum might be as good as any other, it was not the 
point fixed by the Act. It is not merely a matter of form ; it is one 
of substance. By shifting the point to another spot than that 
required by the Act the number of ratepayers within the area might 
be materially altered. The mandamus must go. 

The Attorney- General applied for costs as against Mr. Stock's 
clients. 

BoTJCAUT, J. — Costs cannot be granted as against Mr. Stock's 
clients, they not being parties to the rule. Mr. Stock has explained 
that he appears only by the Attorney- General's courtesy. 

Rule absolute for mandamus. 



FULL COUET 

WAT, C. J., and 
BOUCAUT, J. 



1884 
April 18. 



In the Supreme Oourt. — In Banco. 

In re H. W. UFFINDELL, ARTICLED CLERK. 

Practice — Rules of the Supreme Court as to Articled Clerks, 

It is not permissible for an Articled Clerk to carry on business as an Insurance 
Agent. 

This was an application by an articled clerk that he might be 
examined with a view to admission as a practitioner of the Supreme 
Court. The examiners of the Supreme Court had refused to examine 
the applicant on the ground that during the term of his articles he 
had been following the calling of an insurance agent, and further, 
had held a salaried and elective office under the municipal authorities 
of Clare. 

Symon, Q.O., for the applicant, cited Ex parte Llewellyn (7 Jurist, 
377), where it was held that it was no objection to an articled 
clerk that he undertook the duties of auditor to a Poor Law Union. 
In that case it was laid down that even though an articled clerk 
did such an amount of work out of office hours as to cause his con- 
stitution to suffer, yet that would not be a ground of objection to hiei 
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examination, provided he had fairly discharged his dnties under his full couet 

articles. Ex parte Blunt (2 Wm. Bl. 763) and In re Taylor (6 Dowl. ^^®* 

and Ry. 428) also referred to. '^ " Uffitoill. 

Scotty for the examiners, cited Ex parte Garr (3 Q.B. 477), in 
which case the candidate was refused admission on the ground that 
he had acted as an agent during his articles. 

"Wat, C.J. — Formerly continuous service was the chief qualifi- 
cation for the admission of practitioners ; but the English Act of 23 
Vic. c. 127, was passed with a view of making the conditions more 
stringent, and of preventing articled clerks from entering into any 
other business or accepting any other duties. The cases cited by Mr. 
Symon occurred before the passing of that Act. The rules in force 
in South Australia (rules under Act 31 of 1855-56, made October 
3rd, 1876) are much to the same effect as the Act in question. 
Clearly the carrying on of the business of an insurance agent is an 
infraction of those rules. Taking into account, however, the fact 
that the applicant has acted in ignorance that he was committing 
any breach of the law, and that what he has done was done with the 
consent of his master, he will not lose the benefit of his whole period 
of service, but will be ordered to serve another three months before 
coming up to be examined. Euture infractions of the rule will be 
treated with more severity. 

Order accordingly. 



In the Supreme Court. — In Banco. 

ROBERTS V. PARKER. 

Master cmd Servant — Leaving employ before expiration of notice. 

Where a domestio servant is engaged from week to week the engagement can 
only be terminated on a reasonable notice expiring at the end of some week 
corresponding with the day when the engagement commenced. 



PULL COUET 

WAT, C.J., and 
BOUCAUT, J. 



1884 
Apnl 29. 



This was a special case reserved by the Police Magistrate of 
Adelaide, which was as follows : — I. This is an information of 
J. LeM. F. Roberts, of Adelaide, licensed victualler, against Alice 
Parker, of Adelaide, waitress ; for that the said Alice Parker unlaw- 
f ally misconducted herself by refusing to obey the lawful command of 
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PULL couET i^QY master, the said John Le Maistre Francis Roberts. 2. It was proved 

]^^ by the informant that on a certain Monday the said Alice Parker refused 

BoBEETs to continue her work as waitress in the Prince Alfred Hotel, where 
pabkbr. giie had been in service for many weeks, and into which service she 
entered on a Tuesday. 3. It was proved by the Defendant that she 
had given a week's notice on the previous Monday, which iiotice had 
been accepted by her mistress, and th^ she refused to continue her 
work because her week's notice had expired, and she was then going 
to leave. I determined that a week's notice to terminate the service 
of a weekly servant must expire on the same day of the week as the 
first week's service ended ; and I fined the Defendant 10s. and costs, 
27s., which fine and costs were paid ; but I consented to reserve the 
question for the consideration of the Supreme Court under s. 43 of 
the Act No. 6 of 1850. The question for the opinion of the Court is 
whether my determination as aforesaid is right. 

Smithy W. V.f for Defendant — The conviction must be quashed. 
It is competent for my client to give notice at any time. JR^an v. 
Jenhinson (25 L.J.Q.B. 11), Keon v. Rart (2 Ir. R., C.L. 138). 

The Attorney -Qeneral (Downer, J. W., Q.C.) — This is a question 
of what is reasonable and customary rather than of pure law. 
Practically there is no law on the subject. The notice necessary 
should be proved by a custom or by a jury. The magistrate is in a 
position particularly favorable to the ascertaining of what the usual 
practice in Adelaide in such matters is. No doubt it was from his 
experience that he found that the notice ought in fact to have been 
terminable at the end of a week's service, and he implied that the 
custom was against Parker. 

[Way, C.J. — He does not say there was such a custom. Very 
likely there might be, but it has not been shewn. It seems to me 
that the proper answer to the point reserved is that there is no law 
requiring the notice to terminate on the day of the week correspond- 
ing to the day on which the hiring commenced, unless cases having a 
contrary bearing can be cited.] 

ITie Attorney- Oeneral — On referring to Addison on Contracts 
(p. 449), and on consideration I conceded too much in saying that 
there was no law on the subject. There it is laid down that the 
notice must run out concurrently with the hiring. JBbrgan v. JSourke 
(12 Ir. R, C.L. 495). 

Smith, W. V.y in reply — All the authorities, except Addison on 
Contracts, shew that a notice can be given and expire at any time 
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in the absence of an agreement to the contrary. Every day's 'ULL couet 

experience shews that masters and servants give each other notice ^^ 

dating from the time when the disagreement between them arose kobiets 
without regard to the expiry of the notice on a day which would make Pabme 
an even week from date of entry of service. There is an analogous 
practice in the case of weekly tenancies of land as shewn by 
Woodfall^m Landlord and Tenant (p. 306). 

[Wat, C.J. — The cases given in Woodfall only shew that there 
has been a difference between judges as to the extent of notice 
necessary, but it is not said that the notice may be made to expire on 
any day of the week.] 

Wat, C.J. — ^In my opinion the hiring of the Defendant was a wat, c.j. 
hiring from week to week terminable on a reasonable notice expiring 
at the end of any week. In England a domestic servant's engage- 
ment is held to be for a year, terminable by a month's notice, to 
expire at any time. In South Australia there is no custom, or if 
there be one none is stated in the case, and in the absence of any such 
custom we must follow the ordinary law as laid down in the cases 
cited by the Attorney- General, where it was held that the notice must 
expire at the end of some week corresponding with the day when the 
engagement commenced. We therefore think the decision of the 
Police Magistrate was right, and accordingly confirm the conviction. 

BoucATJT, J. — In effect I have the same opinion. I will not say boucaut, j 
that there might not be a usage which in this case might control the 
ordinary law, but I point out that the holding in England of a 
month's notice being sufficient would be no reason for allowing by 
any analogy a notice of only two or three days here. If such a^ 
custom is duly proved I will not say at present that I should refuse 
to recognise it, but I shall require some very strong reasons to induce 
me to support any such custom as reasonable. 

Conviction affirmed with costs. 
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PULL COUHT In ^^ Supreme Court.— In Banco. 

WAT, C.X.and 

BOUCAUT, J. j^ ^^ KEALLEY, AN INSOLVENT. 

1884 
Avnl2d*Mayi9^^^^^^^^^y ^PP^^^^—I^olvency Acts of 1860 and 1867 — Reduction of Proof— 

Refusal of Commissioner of Insolvency to punish — Refusal of Commissioner 
to find certain offences committed — Debt contracted by Embezzlement. 

Upon an appeal from the Commissioner of Insolvency at G. it appeared— (1.) That 
after the adjournment of the case for the purpose of enabling the Commissioner to 
prepare his judgment, he determined to revise the opposing creditor's proof, and to 
do so in Chambers. The creditor did not attend, 'Sas no proper undertaking for costs 
had been given, and the proof was reduced. (2.) That the Commissioner found the 
insolvent guilty of certain fraudulent preferences, and of keeping his books improperly 
for the purpose of concealing his affairs, but did not punish him otherwise than by 
suspending his certificate. (3.) That the Commissioner acquitted the insolvent of a 
charge of embezzlement preferred against him by the opposing creditor. Upon 
appeal it was held — 

(L) That since the adjournment had been made for the special purpose of 
enabling the Commissioner to prepare his judgment he was precluded by s. 7 of the 
Insolvent Act 1867 from revising the opposing creditor's proof in Chambers. 

(2.) And that, further, the creditor was justified in not attending Chambers upon 
the revision of the proof, since s. 159 of the Insolvency Act of 1860, as to an 
undertaking for costs, had not been complied with, and that the revision of the proof 
must be set aside. 

(3.) That the insolvent had contracted a debt by fraud, having embezzled a sum 
of JB150 from the opposing creditor. 

(4.) That although a debt contracted by embezzlement is not provable in 
insolvency prior to a prosecution for felony, yet as the opposing creditor was not 
simply a creditor in respect of the sums embezzled, but also in respect of other 
amounts, he had a right to bring under the notice of the Court the fact of the 
embezzlement. 

(5.) That the case must be sent back to the Commissioner for the purpose of 
awarding punishment to the insolvent. 

This case came before tlie Court on appeal from the decision of 
Mr. A. J. Edmunds, sitting as Commissioner of Insolvency at 
Gladstone. 

Downer, H. E., for Appellant. 

Fleming for the Respondent. 

Cases cited in the arguments: — Wells v. Abrahams (L.R. 7, 
Q.B. 554), Welhck v. Constantino (32 L.J. Exch. 285), Ex parte Ball, 
In re Shepherd (10 Ch. D. 667), Ex parte Elliott (2 Dea, 179). 
WAT, C.J. Wat, C.J., delivered the judgment of the Co art: — This is an 

appeal from the Local Court of Insolvency at Gladstone against the 
reduction by the learned Special Magistrate of the amount for which 
the opposing creditor had been permitted to prove, and against the 
refusal by the Special Magistrate to find that certain offences had 
been committed by the insolvent, and to punish him in respect of 
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others which he fonnd the insolvent had committed. With respect to full court 

the reduction of the proof of debt of the opposing creditor, it is plain ?^* 

that the learned Special Magistrate acted under a misapprehension '« *f Kkaixit» 
-with respect to the clear provisions of the Insolvency Act. The -^^y'cj 
Special Magistrate adjourned the case for the purpose of delivering 
judgment, and on consideration seems to have come to the conclusion 
that it would be well to reduce the opposing creditor's proof, which, 
apparently, he at first intended to do at the adjourned hearing but his 
attention was called to section 7 of the Insolvency Act of 1867, which 
precluded this course. Unfortunately he then thought he had juris- 
diction to do so in chambers, which was, however, opposed to the clear 
provisions of section 159 of the principal Act of 1860. One of the 
conditions of any attempt to reduce the amount of proof is that the 
party acting is to give an undertaking for costs. The undertaking 
given did not comply with the Act ; the creditor did not attend, and 
was perfectly justified in not attending and treating the matter as 
coram non jiidice. On that part of the appeal the order reducing the 
proof must be set aside. 

Next, with respect to the charges brought against' the insolvent, 
it is clear from the evidence that the insolvent's conduct was of 
the most fraudulent description. He was guilty of embezzlement 
not merely against the opposing creditor, but also against 
other employers ; he was guilty of several fraudulent preferences, 
and he was guilty according to the judgment of the Special 
Magistrate of omitting, for the purpose of concealing the true 
state of his affairs, to keep proper books of account. When charges 
of so serious a character to the mercantile community were proved it 
is a matter of regret that the Magistrate should have thought that the 
ends of justice would be met by simply suspending the insolvent's 
certificate instead of sentencing him to some substantial term of 
imprisonment. Whether Cowan's claim for the money embezzled 
from him was provable in insolvency is a difficult matter to decide. 
According to the precedent of Ex parte Elliott the debt would not be 
provable at all. In the present case the debt undoubtedly arose from 
an embezzlement of the employer's money, and there was evidence 
clearly shewing that there was an agreement to compound the felony. 
If this had been an application to prove the debt, the Special Magis- 
trate would have been justified in following Ex parte Elliott^ and 
refusing the proof. Although the doctrine of that decision seemed 

likely to be reversed, at present it is binding on the Special 

3 
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PULL COUET Magistrate. But this point did not arise on the application to prove 

^^ this particular debt, as the proof of the debt had been admitted so far 

In re Keallet, as the opposiuff creditor and the insolvent were concerned. But the 

AN InSOLTSNT. ^^ " 

_ /ZT"^ J opposing: creditor was not simply a creditor in respect to the sums 
embezzled, but also in respect of other amounts which had been 
fraudulently contracted, and he had a right to bring under the notice 
of the Court the fact that these offences had been committed. The 
Special Magistrate had found that there was a fraudulent preference 
to the insolvent's father-in-law and to another creditor. As to the 
fraudulent preference to the rifle company, there was no proof of the 
money having been paid under pressure, and the insolvent ought to 
have been found guilty. So there were three charges of fraudulent 
preference for which he ought to have been substantially punished. 
He ought also to have been punished for wilfully neglecting to keep 
proper books. But as the whole circumstances were before the 
Special Magistrate, and as we sire extremely reluctant to interfere 
with the power vested in other tribunals, we deem it best to refer the 
case back to the Insolvency Court for the purpose of the proper judg- 
ment being given. We find that the Court was wrong in reducing the 
opposing creditor's proof under the procedure that was adopted ; also, 
that the Court was in error in declining to find that this particular 
debt had been contracted by means of fraud, and that the charge of 
fraudulent preference in respect of the moneys paid to the rifle 
company should have been held to be proved. We also think the 
Court was wrong in not awarding punishment in respect of these 
offences and the other offences of which the insolvent was found 
guilty. 

Appeal allowed. 
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In the Supreme Court— In Banco, ^ULL court 

WAY, C^. 

CONRAD V. LOGAN. 

188i 

Husband and Wife — Liability of Husband— Implied authoriti/ — Withdrawal of Hay 22. 
authority — Representation by Husband of Wife^s authority. 

The implied anthority of a wife to pnrohase hoasehold necessaries may be 
rebntted by proof that the authority has been withdrawn, and that the wife has an allow- 
ance for the purpose of paying cash for such necessaries. But where the husband 
knows that the wife is dealing with a particular tradesman, it is the husband's duty 
to communicate to the tradesman the withdrawal of the wif e*8 authority. 

In this case a point of law had been reserved by the Local Court 
of Port Adelaide for the decision of the Supreme Court. The action 
was originally brought by the Plaintiff, a butcher, carrying on business 
at Port Adelaide, to recover £2 12s. 8d. for meat sold and delivered. 
Delivery of the meat to the Defendant's wife at her order was proved. 
The Defendant pleaded that he had withdrawn whatever authority 
his wife might have had to pledge his credit by advertisement in the 
South Australian Register and the Evening Journal some fifteen or 
sixteen months before Conrad made his claim. The Defendant had 
never asked whether his wife got the meat on credit or not, though he 
had repeatedly asked with whom she was dealing. He allowed his 
wife £1 158. a week, besides paying the baker, grocer, and bootmaker. 
He lived with his wife, and there was no exceptional consumption of 
meat in the house. The Local Court held, notwithstanding the 
Defendant's evidence, that as the goods sued for were necessaries, and 
as the Defendant was living with his wife at the time they were sup- 
plied, the Defendant was liable, and accordingly gave a verdict for the 
PlaintifF, subject to the decision of the Supreme Court on the following 
point of law : — " Seeing that the evidence for the Defendant shewed 
that his wife was expressly forbidden by him to pledge his credit for 
goods, and that he made her an ample allowance to provide for the 
necessaries of his household, and having about sixteen months ago 
advertised in the South Australian Register and the Evening Journal 
that he would not be responsible for any debts contracted by her 
without his written authority, is the Defendant liable to the PlaintifE 
for the amount sued for ?" 

Kingston, G, G., for the Defendant — A wife's power to bind her 
hnsband, if it exists at all, exists by virtue of an express or implied 
authority. The cases are collected in the notes to Manby v. Soott 
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PULL COURT (2 Smith's L.C. 8th Ed. 445). As to necessaries there is a presnmp. 

1^ tion from cohabitation — Eiherington v. Parrot (1 Salk 117) — but that 

CovKAD presumption may be rebutted by the revocation of her authority 

^^^"'^ without notice to the tradesman — Jolly v. Bees (33 L.J. C.P. 177) — 

and by making her a suitable allowance. There is no evidence that 

the wife has been held out as having the necessary authority by the 

husband's conduct in regard to other tradesmen. 

Smith, v., for the Plaintiff — The doctrine in Jolly v. Bees 
(uhi swprd) is illustrated by Dehenham v. Mellon (5 Q.B.D. 394). 
Whilst Jolly V. Bees was approved, a distinction was drawn in the 
case of necessaries which were consumed by the family, and even in 
the presence of the head of the family ; Bramwell, L.J., expressing 
an opinion that under such circumstances the husband was liable by 
virtue of an implied authority in the wife, which cannot be withdrawn 
by a mere general notice. There is no evidence that Conrad ever saw 
the Begister or Evening Journal. 

Kingston, in reply — The case of JDehenJiam v. Mellon went to the 
House of Lords (6 Ap. Cas. 24), where it was said that " the authority 
would not arise so long as the husband supplied the wife with the 
means of providing the articles otherwise." 
WAY, C.J. Way, C.J. — This is a very important case. The husband, in con- 

sequence of his wife's inability to manage the finances of the house- 
hold, withdrew her authority to buy certain goods upon credit. He 
himself paid the draper's and baker's bills, but he made her an 
allowance which was found by the Court below to be an adequate 
allowance for the purpose of paying, amongst other things, the 
butcher's bills. The wife ran up a bill with Conrad, the Plaintifp, 
with whom the Defendant knew that his wife was dealing, although 
he did not know that she was dealing upon credit. The law with 
respect to a husband's liability for his wife's contracts has been pretty 
well settled since the case of Bees v. Jolly (uhi supra), and it has 
been further elucidated in the case of Dehenham v. Mellon in the 
Court of Appeal and before the House of Lords (uhi supra). The 
law as established in these cases appears to be this : that the liability 
of a husband for his wife's contracts, even for necessaries, depends upon 
her being his agent. This power to exercise an agency on his behalf 
may be withdrawn, and when it is taken away the husband is not 
liable in respect of his wife's contracts, unless he by some act holds 
her out as really acting as his agent. In the present case the husband, 
finding that his wife had run him into debt, gave notice in the daily 
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papers that she was no longer authorised to contract debts on his *'ULL couet 

account ; and if she had gone to a shop in Adelaide for the purpose of IBti 

purchasing goods, not being necessaries for the family, it is quite Cohrad 
clear that there would be neither an implied nor an actual authority. Looak. 
With respect to immediate necessaries, such as purchasing meat for way, c. j. 
the household, the case is a little more difficult and complicated. The 
wife being at the head of the household would undoubtedly have an 
implied authority to purchase the food that was necessary. That 
implied authority might, of course, be withdrawn, but it would be 
held to continue unless notice were given. Now, according to some 
of the judges in many of the reported cases, it is sufficient if a general 
notice is given, as was given in this case ; but according to Lord 
Bramwell a husband must in respect of necessaries, not only give a 
general notice, but it is his duty to notify to the tradesmen in the 
immediate neighborhood that this implied authority of purchasing 
necessaries has been withdrawn. If I had to decide this case upon 
the dictum of Lord Bramwell, assented to, as it was in general terms 
by Lord Justice Baggallay, though certainly not stated in the same 

9 

broad way in the House of Lords, I should first take time to consider 
my judgment ; and, secondly, it would be necessary for me to send 
the case down in order to ascertain, as a question of fact, if such 
goods as those supplied to the Defendant's wife are generally supplied 
on credit. There is no doubt that they are, and it appears to me 
unnecessary to rely upon the dictum of Lord Bramwell, because Lord 
Justice Thesiger rests his judgment upon the fact that the husband 
in that case was not aware that the wife was dealing with the trades- 
man. If he were aware of that it appears to be his lordship's 
opinion that it would be necessary that the husband should give 
express notice to the tradesman of the withdrawal of the implied 
authority arising from the wife being at the head of the household. 
That I gather to be the opinion of Lord Selborne, and it appears also 
to be the opinion of Lord Blackburn, as well as being the common- 
sense view of the case. No doubt in many instances it is the trades- 
man's duty to ascertain if the wife has her husband's authority to 
pledge his credit. But for the purchase of necessaries there is an 
implied authority in the wife as head of the household, which no 
doubt may be rebutted by the fact that the authority has been with- 
drawn, and that there is an allowance for the purpose of paying cash. 
Nevertheless, where the husband knows that the wife is dealing with 
a particular tradesman, it is in accordance with common sense, as 
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PULL COUET ^gU a^ ^i^ij ^ijg i^igij authorities cited, to say that it is the husband's 

i?** duty to cominuiiicate to the tradesman the withdrawal of the wife's 

authority. In this case the Defendant knew that the Plaintiff was 
supplying meat to his family. He made no enquiries and gave no 
warning to the Plaintiff. It appears to me, therefore, that the 
Defendant held his wife out as continuing to have his implied 
authority, and he must be held liable. The verdict must stand, with 
costs, £6 68., to be paid by the Defendant. 

Case answered in the affirmatwe. 

[This case arose prior to the Married Women's Property Act, 300 of 1884. — Ed.] 
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In the Supreme Court, — In Banco. 

BODLEY V. MURRAY and OTHERS. 

Local Cornet Act No, 15 of 1861, s. 66 — Case for the Supreme Court, 



Under s. 55 of the Local Conrt Act 1861 a case mast come up to the Supreme Conrt 
from the Court itself, and not from Chambers. 



WAY, C.J 



This was a case sent up from the Adelaide Local Court by the 
Special Magistrate, who in giving judgment in the Court below 
had said that he would grant a case for the consideration of the 
Supreme Court. 

Symon, Q.C., for the Defendant, submitted that the case could not 
be heard. The jury had returned a verdict in favor of the PlaintifP, 
and an application had been made in chambers for a new trial, and 
on the hearing of such application the S.M. stated the case. There 
was no power under these circumstances for the Magistrate to grant 
a case. 

Smith, v., for the Plaintiff. 

Way, C.J. — The case is not properly before the Court. It came 
up from chambers. It ought, under the 55th section of the Local 
Court Actj to have come up from the Court itself. 

Case returned/ to tJ^e Court below, 
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In the Supreme Oourt. '^ll coukt 

WAY, C. J., and 

BEE V. JANZEN. boucaut.j. 



PoUce Court Appeal^Totalizator Repeal Act No 282 of ISS3— Gaming in a 

public place. 

Where money is staked by a number of persons on the result of a game being 
played in a public place in which they take no part, the stake is betting or wagering 
within the terms of the Totalizator Repeal Aot No. 282 of 18S3, and such persons 
are liable to conviotion under s. 2 of that Act. 

Per BoucAUT, J.— S. 3 of the Aot must be read thus—" Provided that so long 
as there is a deposit which is not a wager, s. 2 does not apply." 

Appeal from the Police Court, Adelaide. 

The following is a copy of the case stated by the Police Magistrate : — 

This is an information against the Defendant under the 
" Totalizator Repeal Act 1883," for that the Defendant at premises 
used as a skittle alley, and to which the public were permitted to 
have access, did unlawfully offer to bet by way of wagering or 
gaming at the game of skittles. 

It was proved for the prosecution : — 

(1) That the Defendant and others at each throw of the skittle 

ball would put down Is., 2s., or 2s. 6d. (as the case might 
be) at the same time saying '*I go Is." (or other sums as 
the case might be as aforesaid) and that some or other of 
the said others would put down a similar sum and say " I 
go on odd or on even " (as the case might be), and that if 
an odd number of pins were knocked down the party 
going on odd would take both sums up. 
It was proved for the defence : — 

(2) That the said skittle alley was duly licensed. 

(3) That each throw as aforesaid constituted the whole game or 

sport, on the completion of which another similar game 
would be started, the result in each being the knocking 
down of an odd or of an even number of pins. 

(4) That from three to nine people could play. 

(5) That it was a condition of the game or sport that those who 

succeeded in naming correctly whether the number of 

pins knocked down should be odd or even should be 

entitled to the sums so deposited. 

It was 'contended by counsel for the Defendant that the Defendant 

WIM3 not liable under the said Act. I convicted the Defendant (and 
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PULL COUBT three others whose several convictions are to abide the result of this 

^^ case). The question for the opinion of the Court is : Were such 

®*" convictions right ? 

jAxrzxv. Smithy F., for the Defendant — The Totalizator Repeal Act does not 

create any new offence which does not exist under the Act of 1875. 
Way, C.J. — Yes ; but section 2 makes it larger. 
Smith — No; Cox v. Andrews (12 Q.B.D. 126). Clearly where 
money is to be lost and won by the conditions of a sport, game, or 
exercise, it is not intended by the Act that the transaction should be 
regarded as gambling. Pointon v. Hill (12 Q.B.D. 306) shows that 
a liberal interpretation in favor of Defendant must be put on the 
language of the Acts. The intention of the Totalizator Repeal Act 
was to put down betting on horse-racing, but not to interfere with the 
staking of money as a condition of a game. The game of skittles is 
lawful and licensed. Under the repeal Act it is specially stated that 
the persons who are entitled to money under the conditions of a game, 
sport, or exercise are entitled to take it. Batty v. Mat^iott (6 C.B. 
818), and Brown v. McLachlan (L.R. 4 P.C. 643) also cited. 

The Grown Solicitor (Manny Q.G.) for Informant — The conviction 
was right. The question is : Does the act committed by the 
Defendant come within clause 2 of the Act of 1883 ? Clause 
2 has as much effect as though passed as a separate Act. The 
object of the Act was to suppress gaming and wagering in 
public places. It was not intended to suppress betting altogether, 
which, so long as it is not done publicly, is perfectly legal. The 
Appellant has been guilty of gaming in a public place. He was a 
looker on at the game, and making bets whilst so looking on, and 
therefore, it could not be cont-ended that the money passing in 
respect of such wagers was in any way connected with the conditions 
of the game, sport, or exercise. The English Gaming Act, 8 and 9 
Vict. c. 100, s. 41 , exempted from the provisions of the Act money 
passing in accordance with the conditions of games and pastimes ; 
yet in Biggie v. Higgs (2 Ex. D. 422) the Plaintiff was held entitled 
to recover from the stakeholder a certain amount contributed by 
him to be paid to the winner of a certain lawful game. The Court 
there held that the staking of money on the event really amounted 
to a wager. The question simply is this : Was there a hond-fide con- 
tribution towards the prize within the meaning of the Act, and not a 
colorable evasion, under which certain persons could combine together 
to gamble in public P 
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Way, C.J. — I think in this cajse the conviction mnst be affirmed, full couet 

Section 2 of the Act of 1883 was intended to prohibit public betting ; 1^ 

and if, therefore, we place the construction Mr. Smith seeks to put on ^■^ 

section 3, we should really repeal section 2, and thus deprive the Act Jahmk. 
of all effect. I think, to put a reasonable construction on section 3, ^^^* c.j. 
we must follow the construction which has been placed upon a 
somewhat similar section of the English Gaming Acts — and, for this 
purpose, the case of Biggie v. Higgs (supra) is a binding authority. 
It may possibly be argued that by following that decision we are 
depriving section 3 of any operation, but it is just possible that 
hereafter cases may arise which will shew the prescience of the 
legislature. Our present duty is to see that the clear intention of 
the legislature as to public betting is not frustrated. 

BoTJCAUT, J. — If this matter had been res Integra I should have boucaut, j. 
followed Mr. Smith's construction ; and if I had to decide the question 
upon the case of Biggie v. Higgs or Batty v. Marriott, I should follow 
the latter, but I cannot do so. The Privy Council has told us that 
we ought to follow the decision of the Court of Appeal. Now Batty 
V. Marriott was decided in the Exchequer Chamber, Biggie v. Higgs 
in the Court of Appeal. If we look at the latter case we find these 
words of the Lord Chancellor (Cairns) — ** I read the proviso thus: 
Provided that so long as there is a subscription which is not a wager, 
the second part of the section should not apply to it.'' In this case I 
read s. 3 thus : Provided that so long as there is a deposit which is 
not a wager, s. 2 does not apply. For these reasons, I think, the 
conviction must be affirmed. 

Conviction affirmed. 
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FULL COUBT j^ ^^^ Supreme Cowrt—In Banco. 

WAY, C. J., and 

BOUCAUT, J. ^jj^^g ^^ OTHERS v. ANGAS. 

J^J^g 19^ Construction of Agreement^ Agents^ Commission, 

The Plamtiffs claimed £3,252 Ss. 6d. as oommigaion on the sale of property for 
the Defendant to the valne of j6325,242, in accordance with an agreement made 
between the parties that *' the commission, in the event of purchase being completed, 
to be paid to Messrs. G. & S. should be at the rate of 1 per cent., such commission 
to include all and every expense connected with the negotiation and completion of 
the transaction, including law costs." 

The Defendant claimed that under such agreement he was entitled to deduct 
from the commission the sum of .£1,017 7s. 8d. 

The amount so sought to be deducted included~(l) j6274 6s., the costs of a 
valuation of the property by one G., who was appointed as valuator by the 
Defendant after the completion of the agreement of sale effected by the Plaintiffs, 
and in accordance with such agreement of sale ; (2) £105, the costs of one S. 
appointed by the Defendant to assist the valuator as a skilled person ; (3) JBOSS Is. 8d. 
law costs, part of which amount was incurred by the Defendant before the completion 
of the agreement, and the remainder after completion and in connection with an 
action to obtain specific performance of the agreement. On appeal, 

Held, that the Defendant was entitled to deduct the amount claimed, subject to 
a taxation of the law costs if the Plaintiffs elected to tax. 

The Plaintiffs claimed £3,252 8s. 6d. as commission on the sale of 
property for the Defendant to the value of £325,242. The agree- 
. ment between the Plaintiffs and Defendant was contained in the 
following correspondence : — 

''Alfred Chambers, Currie-street, Adelaide, 

" September 15th, 1882. 
"Mbbsbs. Giles & Smith, Adelaide. 

'* Dear Sirs— Herewith I beg to forward you particulars of the properties 
which I have for disposal, viz. : A. Mount Remarkable freehold lands, with 30,000 
sheep. B. Leasehold runs, about 8,800 square milea, with 70,000 sheep, 10,000 
cattle, 1,000 horses. Price for the whole, £340,000 ; or, for the runs with stock, viz., 
sheep at £1 per head, cattle £6 per head, and horses £10. Buns with all improve- 
ments given in. Terms — £10,000 deposit, 25 per cent, (including the deposit) to be 
paid in cash, balance as may be arranged, bearing interest at 6 per cent, per annum, 
secured in the usual way by mortgage and bill of sale. Delivery sheep from the 
shears, or, if previously shorn, as soon as possible after the purchase is arranged. 
Cattle and horses to be delivered at such times and places as may be most convenient 
to the seller. Commission, in the event of the purchase being completed, to be paid 
to Messrs. Giles & Smith at the rate of 1 per cent., such commission to include all 
and every expense connected with the negotiation and completion of the transaction, 
including law costs. In the event of no sale no charge to be made. 

" Yours truly, 

"J. H. ANGAS." 

Some further correspondence, in which Messrs. Giles and 
Smith urged a reduction of the purchase money and in 
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the number of stock, led to the following letter from the ^^^^ cx)ubt 
Plaintiff :— 188* 



"12 Carrie-street, Adelaide, November 11th, 1882. 
"Mbssbs. Giles & Smith. 



it 



Dear Sirs — In reply to your request that I would place my Mount 
Bemarkable estate, with travelling- stook stations (as enumerated in the schedule 
submitted to yon) and the whole of my leasehold runs with the following stock, viz., 
seventy thousand sheep, nine thousand cattle, one thousand hordes, under offer to 
you for the sum of three hundred and ten thousand pounds sterling (£310,000), I beg 
to state that I have considered the matter, and being anxious to reduce my responsi- 
bilities will accede to your request, and remain, 

** Yours very truly, 

" J. H. ANGAS." 



After some difficulty, Messrs. G-iles & Smith succeeded in effecting 
a sale. Amongst the conditions of sale was the following : — " All 
working stock, cattle, and horses, including the two draught entires 
at Mount Remarkable, mules, donkeys, stores, merchandise, imple- 
ments, water-raising appliances, machinery, troughs, vehicles, 
furniture, and all other station plant, effects, and things in or upon 
the properties mentioned in the first and third schedules (except 
such as are specified in the second schedule as given in) are not 
included in the premises hereinbefore agreed to be sold, but shall be 
sold by the vendor to the purchasers, who shall purchase the same 
at such price as the vendor and purchasers or their respective agents 
shall mutually agree upon, and should they disagree, or any dispute 
arise as to the value thereof, or any part thereof, such dispute as to 
the whole or such part shall be settled by two valuators or their 
referee, to be appointed by them in writing before they enter upon 
the valuation j such two valuators to be appointed, one by the 
vendor, and one by the purchasers, or their respective agents. And 
in the event of either party not appointing his valuator within 
fourteen days after the signing of this agreement the other party 
shall appoint both valuators, and delivery of the working stock and 
other property above described in this paragraph shall be given to 
the purchasers at such time and places as the vendor or his agent 
shall fix. The sum so ascertained shall be payable, and paid at the 
same time, and in like manner, and with interest at the same rate, 
and payable at the same time or times, as the said balance of 
purchase money, and be secured to the vendor by a further charge 
or second mortgage upon the whole of the said freehold land and 
le{|«ehold premises agreed to be sold, such further charge or second 
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PULL COUET « mortgage to contain the same or similar covenants, provisos, 

^^ " conditions, and agreements to those contained in the said mortgage. 

" The vendor is to have the use of such of the said working stock or 
" horses as may be reasonably necessary to enable the said valuation 
" and delivery to be made and given.'* The Defendant accordingly 
appointed one Mr. Goode as his valuator and a Mr. Sanders to act as 
his skilled assistant. Angas and the purchasers subsequently disagreed 
as to the carrying out of the contract made between them, and 
Angas sought and obtained specific performance of a subsidiary 
part of the agreement of sale. In addition to the costs so incurred 
by him, as between himself and his solicitors, other law costs were 
incurred by Angas himself before the agreement and in connection 
with it. The Defendant claimed to deduct from the amount of the 
commission the sums paid to Qoode, Sanders, and the law costs 
mentioned — in all £1,017 7s. 8d. The case was tried before Way, 
C.J., and a verdict by consent was entered for the Plaintiffs for 
the full amount, including the amount paid into Court, and for the 
Defendant for £1,017 78. 8d., the amount of the counter claim. 
All questions of law and of fact were reserved, either party having 
leave to move the Full Court to increase or decrease the amounts for 
which the verdict was given. 

On June 18 8i/mon, Q.C., and Bundey, Q-O., moved for judgment 
on the counter claim. 

Downer, X W,, Q,C., and Downer, Harold, appeared for the 
Plaintiff. 

The arguments of counsel will sufficiently appear from the 
following judgments :— 

"Wat, C.J. — In this case we have both come to a conclusion, and 
it is a conclusion most persons would come to on a perusal of the 
contract. The main suggestion on which the argument of Mr. 
Downer was based startled me. I considered it was altogether 
opposed to the plain language of the document. At the same time it 
was stated with a good deal of ingenuity and skill, but I have come 
back to the construction I originally placed upon the document. Mr. 
Angas, wishing to sell these large estates, engaged with the Plaintiffs, 
Messrs. Giles & Smith, and his letter in effect told them that he 
would pay them a commission, out of which the expenses connected 
with the transaction would be deducted. The letter stated that the 
commission in the event of the purchase being completed should be at 
the rate of one per cent., " such commission to include all and every 
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"transaction, including law costs." Mr. Downer admitted in his 

argument that in order to support the construction which he places 

upon the agreement it was necessary to interpolate after the words 

" including law costs " the additional words, " which are incurred by 

" you " Now, a rule of construction is that you are not to add to 

a document unless it is necessary in order to place a meaning upon it. 

If we read the document without adding the words which Mr. Downer 

argued should be added, then undoubtedly they are large enough to 

include all the deductions for the commission which the Defendant 

contends he is entitled to make. It was for the Plaintiffs to decide 

before they accepted this retainer, if it was worth their while to enter 

into a contract of this kind. It appears to me that the words of the 

letter are abundantly clear, and that each of the three subjects of the 

contention in this action are contained in those words. The first 

item is the yaluation. That undoubtedly is an expense connected 

with the completion of the transaction, and it was in the contempla-^ 

tion of the parties at the time this letter was written, because in one 

of the enclosures it was mentioned that the plant and working stock 

were to be taken at a yaluation. Then with respect to Mr. Sanders 

going up to wait on the valuator, that is undoubtedly rather a 

question of fact than of law. It is an expense which Mr. Angas 

incurred before the controversy was contemplated between the 

parties ; and looking at all the surrounding circumstances, and 

speaking as a juryman rather than as a judge, it does appear to me to 

have been but a reasonable precaution that some skilled person should 

be sent up to see that all the articles were properly presented to the 

valuators. With respect to the law costs, I do not think it is 

necessary for me to add much. It seems to me that as the words 

"completion of the transaction** are used that the Defendant is 

entitled to recover the costs of completing the title, including 

the costs as between solicitor and client. Of course, as has 

been admitted, these costs must be subjected to taxation, and 

the Defendant cannot take more than the difference between 

the commission earned by the Plaintiff and the sum paid into 

Court. 

BoucAUT, J. — The first question which to my mind arises on the boucaut, j. 
construction of these words is : What is meant by " commission to 
include'*? It appears to me to mean "to cover," "to pay,'* "to be 
liable for." It all comes to this: Could the transaction and the 
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FULL COURT negotiation liave been completed without the expenses being incurred 

^^* which were incurred ? The negotiation might have been ; the transac- 

^Shto* ^^^^ certainly could not. Clearly the negotiation and transaction 
ANGA8. together could not have been completed without the law costs 
BOUCAUT J. incidental and necessary to the carrying out of such transaction and 
negotiation ; and unless they were so carried out Messrs. Giles and 
Smith would not have earned their commission. Mr. Downer has 
argued the point most skilfully, but the Court cannot give judgment 
on the basis of arguments, however ingenious, but must rather take 
into account the clear words of the contract and the intention of the 
parties. I think it must have been known to and meant by both parties 
at the time that the intention was to cover all the expenses referred 
to. I therefore see no reason to alter the view which I at first felt 
bound to take on carefully reading the agreement. 
WAY, C.J -Wat, C.J. — In the matter of taxation the Plaintiff will be at 

liberty to tax the Defendant's costs, represented by the three items, 
£110 3s. lid., £50 10s. 4d., and £ii77 6s. If on taxation the items 
are reduced below £300, the verdict is to be increased by the amount 
below £300 to which these items are reduced. The Plaintiff to have 
a week to elect if he will tax, otherwise the judgment to go with costs 
to the Defendant. 
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In the Supreme CourL—In Banco. ^^^'^ court 

WAY, C.J. 

TAYLOR V, RAMSAY. 



Local Court Appeal — Negligence — Action against Commimoner of Railways-^ 
Fire catised by Sparks from a Locomotive — Injlammahle Material upon the 
Line — Negligence in Servants of the Commissioner — Local Court Act, s, 68 
— Notice of Appeal sent by Telegraph. 

Upon a motion to make a mle nisi for a new trial or nonsuit absolute it appeared 
that the Plaintiff had obtained a verdict agfainst the Defendant, the Oommissioner of 
Railways, in an action for negligence on the part of the Commissioner and his servants, 
wherebj a fire had originated upon the railway and spread to the Plaintiff's property. 
The evidence as to the origin of the fire shewed that a ballast train was going up the 
line, and that one of the men who were in the train saw the fire commence as the 
train passed. This man, a servant of the Commissioner, gave no alarm, and no 
attempt was made to put the fire out. It was further shewn that it was the usual 
practice of the Commissioner to *' skim " the line, i.e., to destroy all the herbage 
within a certain distance of the boundary of the railway, and that in the neighbor- 
hood of the fire this had not bean done or had been done imperfectly. ITpon these 
facts it was held — 

That there was evidence to go to the jury that the fire originated in consequence of 
a spark from the locomotive, although this of itself would not be sufficient to support 
an action for negligence, the Commissioner being authorised by Statute to use •loco- 
motive engines on the railway, and that there was evidence of negligence on his part 
in not " skimming " the line, and on the part of his servants in not attempting to 
suppress the fire. 

A preliminary objection having been raised to the hearing of the motion on the 
ground that notice of appeal had not been properly given — 

Heldf that such notice might be properly given by telegraph. 

Smith J W, F., for the Defendant, moved to make absolute a rule 
nisi granted on May 7. 

Smith, V. F., for the Plaintiff, took a preliminary objection that no 
notice of appeal had been given as required by rule 58 of the Local 
Court Act. Notice had been given, but by telegraph. 

Way, C.J. — Although the Act says that the notice of appeal shall 
be made in writing and be posted, I do not think it is any sufficient 
objection to say that the notice was sent by telegram. The telegram 
bore the signature of the party appealing or his attorney or agent. 
The objection is overruled. 

Smith, W. v., then moved to make the rule nisi absolute. 
There is no evidence of neglect on the part of the Commissioner — 
first, because there is no evidence as to the origin of the fire. It may 
have been caused by a travelling swagsman. As to '^skimming,'' that 
is no part of the Commissioner's duty. That he did it as a rule is 
true, but no duty is cast upon him to do it. It resembles the action 
of a man who chooses to sweep the pavement in front of his shop door. 
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PULL COUET It ^as as mucli the duty of the Plaintiff to keep his land clear from 

^^ inflammatory materials inside his boundary as it was that of the 

Tatlob Commissioner to keep it clear on the other side. Further, since it 
Bausat. i^a^ j^qIj been shewn that the fire had originated from the locomotive, 
there was no duty on the part of the Commissioner's servants to 
suppress it. Vaughan v. Taff Vale Railway Co. (28 L.J. Exch. 41, 
and 29 L.J. Exch. 247), and Smith v. London and South- Western Rail- 
way Co. (L.R. 5 C.P. 98 ; L.R. 6 C.P. 14). 

Smith, V. F., for the Plaintiff — There may not be an absolute 
duty on the part of the Commissioner to " skim " the line — that is, it 
is not punishable to fail to do it ; but failing to do it, he must take his 
chance of mischief ensuing. Moreover, it is the duty of any person 
having a fire on his premises to take proper precautions to prevent its 
spreading. 

Smith, W, v., replied. 
WAT, C.J. Way, C.J. — The Act of 1874 imposes upon the Commissioner of 

Railways the same liability as if the undertaking were carried on by 
a private company. The verdict was given in the Court below on 
account of the burning of the Plaintiff's paddocks in consequence of a 
fire which originated upon the railway near Quom. First, it is said 
that the Commissioner is not liable because it is not shewn that the 
fire was caused by one of the railway engines. The evidence is that a 
ballast train was going up the line, and one of the men who were in 
the train saw the fire commence as the train passed. It originated on 
the line, and spread from the line to the adjacent land and burnt the 
Plaintiff's paddocks. In cases of this kind it would be almost 
impossible to get more direct evidence than that before the engine 
went along there was no fire, but immediately the train passed the fire 
arose. The natural inference would be, as spontaneous combustion is 
a rare phenomenon to say the least of it, that the fire was caused by a 
spark from the engine. That was the opinion of the jury who heard 
the case. It was held in Smith v. The London and South- Western 
Railway Co. that there was under similar circumstances sufficient 
evidence of the cause of the fire to go to the jury. But it is not 
sufficient to shew that the fire originated in consequence of a spark 
from the engine, because the Act of Parliament specially authorises 
the use of locomotive engines, and modern science has not yet 
furnished us with an apparatus which will absolutely prevent the 
emission of sparks, and therefore to say that the Commissioner of 
Railways should be liable for all fires would be to say that his liability 
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should be absolutely unmeaBured'and unprotected. Therefore, the ^^^^ coubt 

Courts in England have held that if reasonable precautions are taken ^^ 

and notwithstanding such precautions a fire arises, in England the Tatlor 

company, and here the Commissioner of Railways, is not to be held BAMaATi. 

liable. So far, therefore, as the emission of the spark is concerned, way, c»j. 

there is no evidence of negligence. But the case is put in two ways. 

In the first place it is said that one of the servants of the Commissioner 

saw the fire, and if he had given a signal the fire could have been put 

out. Secondly, it was said that the Commissioner did not keep the 

line in such a reasonable condition as to prevent the fire spreading. 

On these points there was evidence to go to the jury. As regards the 

first point, one of the employes was riding in an open truck attached 

to the ballast train, and the evidence of the guard, the engine-driver, 

and the superintendent of the permanent way was to the effect that if 

the man had g^ven the proper signal it could have been seen by some 

of the other persons who were in the ballast train, the engine could 

have been stopped, and the fire put out. It is clearly the duty of any 

person having a fire on his premises to take proper precautions to 

prevent its spreading. No such steps were taken here, and that 

ground would be sufficient to establish the liability of the Commissioner 

of Railways. But in my opinion there was also sufficient evidence on 

the other point. It is quite true, as submitted by the learned counsel 

for the Commissioner, that there is no positive law requiring the 

Commissioner of Railways to destroy all grass, timber, and herbage on 

the railways ; but it is the practice of the Commissioner to " skim " 

the line — that is, to destroy the herbage within a certain number of 

feet of the rails or of the boundary of the railways. Now, it appears 

that on this particular spot there was an old mallee stump from which 

shoots had shot up, and over which the fire had travelled. When the 

fire ran along the grass on the line it seems to have come into contact 

with the dead branches of the mallee stump. It was a proper case, 

therefore, upon these facts to submit to the jury whether there was 

negligence on the part of the Commissioner. In Smith v. The London 

and South- Western Railway Co. the line had been cleared and the 

grass left in heaps, and it was said that the fire was occasioned in that 

way. There it was held that the company was liable. In Vatighan 

V. The Taff Vale Railway Co. the second count alleged that the grass 

was growing upon a bank on the railway, that the company well knew 

it would be ignited if a spark fell upon it, and that the fire thus 

originated. The evidence failed to establish that point, but the Court 
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PULL COUBT of Exchequer held that if it had been proved the liability of the 

^^ company would have been established. The present case may not 

fall within that of Smith v. The London and South- Western Eailway 
Co., but it exactly falls within the allegation in the second coant of 
Vaughan v. !Z%e Taff Vale Railway Co., and is covered by the dicta 
in both cases, that is, that the Commissioner was bound to take 
reasonable precautions to prevent a fire which originated upon the 
railway from spreading. Here what practically amounted to a tinder- 
box was left upon the line. The dead branches of the mallee ought to 
have been cleared away. It is certain, therefore, on both points that 
there was sufficient evidence for the consideration of the jury. The 
verdict must therefore stand. 

Rule discharged. 
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In the Supreme Court — In Banco. 

BURNS V. THE NATIONAL INSURANCE COMPANY 

OF AUSTRALASIA. 

New trial — Reduction of damages — Verdict against weight of evidence. 

The Plaintiff obtained a verdict for £1,146 98. 68. on an in8aranoe policy. The 
Defendant applied for a new trial on the ground that the verdict wa8 against the 
weight of evidence, and that the damages were excessive ; or in the alternative that 
the damages should be reduced. 

Held, that the verdict of a jury must be upheld unless it is such that reasonable 
men could not have fairly come to. 

This was a rule to shew cause why the verdict and judgment for 
the Plaintiff on his claim for value of property destroyed under his 
insurance with the Defendant company should not be set aside, and 
why a new trial should not be granted on the following grounds : — 
1. That the verdict was against the evidence. 2. That the verdict was 
against the weight of evidence. 3. That the damages awarded by the 
jury were excessive. 4. Or why the amount of damages awarded by 
the jury to the Plaintiff should not be reduced on the ground that the 
same were excessive. 

Downer, J. W., Q.C. (with him Downer, H. F.), for the Plaintiff, 
shewed cause. 
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Mcmn, Q. C, (with him Farr) — The claim is excessiye and fraudulent, i'ull couet 

The Court should consider the evidence in favor of arson in judging of 1??* 

the whole case. Gouhfone v. Royal Insurance Oompany (1 F. & F. 276). Bums 
The utmost value of goods burnt was £700, and the disparity is so great JjJ* Natiohil 
as to be conclusive evidence of fraud. It raises a presumption which '^"^ ^^ '^''■- 

^ ^ TBALA8IA. 

there is no evidence to rebut. Hoffman v. Western Marine and Fire 
Insurance Company (2 Benneifs Fire Insurance Case 481), Chapman v. 
Pole (22 L.T.N.S. 306). 

Wat, C.J. — This was an action on a policy of fire insurance tried way, c.j. 

before my learned colleague Mr. Justice Boucaut and a jury. The 

Plaintiff's claim was for £1,326 4s. lid., and the verdict was passed 

for £1,146 9s. 6d. There was a rule nisi argued before us for a new 

trial on the ground that the verdict was against the weight of 

evidence and the damages were excessive. It was contended that 

the Plaintiff could not recover— first, because he wilfully set fire to 

his premises ; and secondly, because his claim was excessive and 

fraudulent, and also that the damages were excessive. My learned 

colleague took the same view of the first branch of the case — 

the charge of arson — as a jury would. I think I may say that 

lie rather leant to the Defendant's view as to the claim being 

fraudulent, and he certainly thought the damages were excessive. 

Now, undoubtedly great weight must attach to the opinion of the 

learned judge who presides at the trial of the case when the 

correctness of the verdict .is impeached ; but his opinion is by no 

means conclusive, either to support or to overturn the verdict. If it 

were so it would become trial by judge and not trial by jury. This 

view of the law has repeatedly been supported by the decisions of 

this Court, and they are certainly fortified by the most recent 

expressions of opinion of the Court of Appeal in England. In the 

case of Solomon v. Bitton (8 Q.B.D. 176) the Court, consisting of 

the late Master of the Rolls (Sir George Jessel) and Lords Justices 

Brett and Cotton, said that " the rule on which a new trial should be 

" granted, on the ground that the verdict was unsatisfactory as being 

" against the weight of the evidence, ought not to depend on the 

" question whether the learned judge who tried the action was or was not 

" dissatisfied with the verdict or whether he would have come to the same 

" conclusion as the jury, but whether the verdict was such as reason- 

** able men ought to have come to." And in the second hearing of the 

case of Belt \,Lawes (12 Q.B.D. 356), the present Master of the Rolls, 

Sir Baliol Brett, said : " The ultimate question for decision here is 
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PULL COUET it ^ii^ther the original verdict can, according to rule, be impeached. It 

^^ " can only be bo if the Court is enabled judicially to say that the evi- 

BuEHs « dence is so clear to the contrary of the verdict that reasonable men 
SsuRAMcrcoM^ " could not fairly find as the jury have done." So that the question in 
'^^BALisi^^* ^^® present case is not what verdict this Court would have found had 
Yfj!^c.j. *^®y been sitting as a jury, but if the jury could have fairly and 
reasonably found it. Applying that rule to the present case, the 
Plaintiff's claim was attacked first on what amounted to a charge of 
arson, and the jury would not have been justified in finding against 
him unless the evidence in support of that plea was so strong that it 
would have justified a jury in finding him guilty if he had been 
arraigned on an information charging it as a criminal offence. The 
view I take of the evidence on that part of the case is that the case is 
one of suspicion only, and that if the jury found against the Plaintiff 
the verdict must have been set aside. Secondly, with respect to the 
claim being fraudulent and excessive, undoubtedly very difficult circum- 
stances environed the claim, and there were many circumstances of 
suspicion so far as regards the Plaintiff. I could quite understand 
two reasonable men coming to different conclusions with reference 
to the circumstances upon which the jury had to decide. My 
conclusion would have been the same as the conclusion of the jury, 
and therefore it is impossible for me to say that reasonable men could 
not fairly have arrived at the same conclusion as they did on that 
part of the case. With respect to the claim as to damages, no doubt 
there is a great deal of force in the very able argument that was 
presented to us by the learned counsel, Mr. Mann, and undoubtedly 
there are difficulties in the way of the Plaintiff's view of the case. 
On the other hand, if it is held that the claim is not a fraudulent 
claim, the books support the Plaintiff's case, and so far as the 
company's case is concerned, it is exceedingly unfortunate that the 
gentlemen who were called in as valuators on the part of the 
company should have destroyed the memoranda which they made, and 
upon which their valuation was based. And it is equally unfortunate 
that a dispute of this kind being imminent, and the solution of the 
difficult questions which had to be investigated depending so much as 
they did upon the state in which the premises were left, that the 
company should have disposed of the salvage, and thereby prevented 
— certainly in the utmost good faith — ^any of those artides from being 
produced at the trial, which would have assisted us very much. As I 
have already said, my learned colleague would have been better 
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satisfied if the verdict had been for a less amount. I do not feel ^"ll couet 

called upon to express any opinion, as the conclusion at which I ^^ 

arrive is — first, that the jury, applying an impartial consideration to burhb 
the difficult case they had before them, could, as reasonable men, SsuRiScircoM^ 
fairly arrive at the conclusion with respect to the damages as well as '^^balIsi^.'^^ 
to the other part of the case which they came to ; and secondly, that watTcj. 
in my opinion the rule must be discharged. 

BoucAUT, J. — I have had an opportunity of looking through my boucaut, j. 

learned colleague's notes, and from his point of view concur with him 

so far as relates to the law, but the difficulty is to apply the law in 

regard to any particular fact of the case. I cordially follow the 

principle laid down that a judge should not interfere with the 

conclusion of a jury. With regard to the charge of arson the view I 

take is pretty much the same as that taken by the jury. I am not 

prepared to say there was no evidence on this point ; and except in 

respect to one or two points in which the arguments of the learned 

counsel for the Defendant company has influenced my mind, I should 

have been prepared to agree entirely with the judgment pronounced 

by my learned colleague. With regard to the question of the claim 

being fraudulent and excessive, my views are adverse to Burns. 

Having previously expressed these views, and having after argument 

seen reason to have my opinion shaken, it is only just that I should 

say so. I said to the jury, and I still say, it was a case of very grave 

suspicion, and however unsatisfactory the result may be to the 

Insurance Company — who are the representatives of the public — they 

were bound to take the action they did. I now quite agree that it was 

only a case of suspicion. On the charge of arson I think the jury 

were correct, and that there was nothing to justify a verdict hostile to 

Burns. As to the question of fabricating the books, at the trial I was 

strongly influenced by the way in which the Crown Solicitor put the 

matter, but I now think it must be proved that Burns knew something 

about it ; he seems to have had nothing whatever to do with it as he 

was not the book-keeper, and was engaged in pushing his business. I 

still feel the damages are very high, and if I had to assess the amount 

I should not go within £100 or £200 or perhaps more of what has 

been awarded ; but the jury were the tribunal, and we can only alter 

their decision on judicial principles. I will not interfere with the 

verdict of a jury unless it is such as I think reasonable men would not 

arrive at, and I am not prepared to say that such is the case here. 

Sule nisi discharged with costs against the Defendants, 
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In the Sufreme Court. — In Banco. 

REGINA V. BARNARD. 

Totalizator Repeal Act 1883, s. 2 — Wagering in a Public Place- 
Enclosure on Racecourse. 



B. made a bet within an enclosnro railed off on a raceconrse (whioh was on 
private property), and into which no one was admitted except members of the S.A. 
Jockey and Tattersall's Clubs, who were elected by ballot. A detective, who had 
been admitted for the express object, took proceedings against B., who was fined in 
the Police Court. 

Held, an enclosure railed off on a racecourse (in private property) and admission 
to whioh is only granted to members of particular clubs is not a public place within 
the meaning of s. 2 Totalizator Repeal Act 1883. 



This was a special case reserved by the Adelaide Police Magistrate 
under the Justices Procedure Amendment Act 1883-4, as follows : — 

1. Upon the hearing of a certain information preferred by the 

Eespondent against the Appellant, under s. 2 of the Act 
numbered 282 of 1883, whereby the Defendant was charged 
for that he "on the 10th day of May, 1884, at Morphett- 
" ville, did unlawfully bet by way of wagering or gaming 
" the sum of one shilling on a certain horse race — to wit, 
" the first hurdle race." I convicted the said appellant 
and adjudged him to pay the sum of forty shillings fine and 
costs. 

2. The following facts were either proved before me or admitted 

by both parties : — 1. That the Defendant on the 10th day of 
May instant, at Morphettville, did bet by way of wagering 
or gaming, the sum of one shilling on a certain horse race — 
to wit, the first hurdle race. 2. That the said bet was 
made inside an enclosure, which was surrounded by a picket 
fence about four feet high, to which enclosure the public 
were not admitted, both the parties who made such bet 
being inside such enclosure. The said enclosure had 
previously been portion of what was known as the grand 
stand enclosure. To the grand stand and enclosure (except 
the portion so fenced off) the public were admitted on pay- 
ment of ten shillings and sixpence. Each person inside and 
ontside the picket fence before referred to could converse 
freely, and those outside could see, and if they chose to 
listen, he^'r what was going on in such enclosure. 3. That 
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the only persons who were admitted inside the enclosure ^^^^ coubt 

within such picket fence were the members of the South 1¥* 

Australian Jockey Club, which is a bond fids club, and has Bmiha 
been in existence between thirty and forty years, and of Barhabd. 
Tattersall's Club, which is also a bond fide club, and has 
been in existence between seven and ten years. 4. Admission 
as a member of either of these clubs is by ballot only, and 
the rules of the two said clubs were put in as evidence, and 
admitted by the prosecution. 5. The Respondent Burchell, 
who is a police constable, was admitted within the enclosure 
surrounded by such picket fence, by a special arrangement 
in order to witness the particular bet made as aforesaid by 
the Appellant, in order to test the question as to whether 
such enclosure was or was not a public place, or a place to 
which the public were permitted to have access, whether on 
payment of money or otherwise within the meaning of the 
Act No. 283 of 1883, and immediately after witnessing 
such bet he retired, and did not again seek or gain admittance 
into the said enclosure. 6. The public were admitted on 
payment of money into the grand stand, and spaces 
immediately adjoining the grand stand, which are contiguous 
to the said enclosure. 7. The whole of the said racecourse, 
including the said enclosure and the grand stand and 
spaces, were on the said 10th day of May, 1884, in the 
possession of and under the control of the South Australian 
Jockey Club, and was then and is still their private property. 

3. On the part of the Appellant it was contended that the bet 

referred to was made within the said enclosure, admission to 
wliich enclosure was limited to members of the South 
Australian Jockey Club and Tattersall's only, and that the 
public were not admitted there, and that such enclosure was 
under these circumstances not " a public place, or a place to 
" which the public are or shall be permitted to have access, 
" whether on payment of money or otherwise," within the 
meaning of the Act No. 282 of 1883. 

4. On the part of the Respondent it was contended that the 

enclosure aforesaid was '* a public place, or a place to which 
"the public are or shall be permitted to have access, whether 
"on payment of money or otherwise," within the meaning 
of the Act No. 282 of 1883. 
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5. I being of opinion that such enclosure was " a public place, 

" or a place to which the public are op shall be permitted to 
" have access, whether on payment of money or otherwise," 
within the meaning of the Act No. 282 of 1883, gave my 
determination against the Appellant in the manner before 
stated. 

6. The question of law upon which the case is stated for the 

opinion of the Supreme Court is whether the enclosure 
surrounded by the said picket fence under the circumstances 
hereinbefore set forth is " a public place, or a place to which 
the public are or shall be permitted to have access, whether 
on payment of money or otherwise," within the meaning of 
the Act No. 282 of 1883. 

7. If the Court should be of opinion that the said conviction 

was legally and properly made, and the Appellant is liable 
as aforesaid, then the said conviction is to stand ; but if the 
Court should be of opinion otherwise, then the said infor- 
mation is to be dismissed, and the Court is respectfully 
solicited according to the power vested in the Court by the 
Justices Procedure Amendment Act 1883-4, to remit the 
case to me with the opinion of the Court thereon, or to 
make such other order as to the Court may seem fit. 
SymoUj Q.C., for Appellant — ^The bet was made in an enclosure 
to which no one was admitted but members of two clubs ; even the 
police could not get in ; but the detective was admitted to test the 
question. If liable for betting here as being in a public place, would 
be also liable in a private paddock. 

Mann, Q.G., for the Crown — I do not contend it is a public place ; 
but it is a place to which the public have access. Enclosure put up 
on purpose to evade the provisions of the Act. If a fence were 
sufficient so might be a chalk line drawn along the ground, and we 
should have a man on one side of it allowed to bet, and a man on the 
other side pronibited. The public have access to this enclosure on 
the payment of money, and therefore it is a public place. 

Wat, C.J. — We are all of opinion that the case must be answered 
in favor of the Appellant. It appears that the Jockey Club own the 
Morphettville course, and that the public have been admitted to it on 
the payment of money ; but after the passing of the Totalizator 
Repeal Act last season an enclosure was made with a picket fence 
four feet high, to which no other persons were allowed {^cess but mem- 
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beps of the South Australian Jockey Club and TattersaU's Club. There ^^^^ court 

were races there in May, and the Appellant, being a member of the two M?* 

clubs named, made a bet of one shilling within this enclosure. The k«owa 
question is, whether in so doing he was liable to the penalty imposed bamtabd. 
by 8. 2 of the Totalizator Repeal Act of 1883. To determine that ^^^' ^^^' 
question it is only necessary to read the Act, which says — "Every 
'* person betting in a public place or a place where the public have 
'* access on payment of money or otherwise." First, is this a public 
place? This was a place not open to the public, because it was 
private property, and the owners were entitled to exclude and did 
exclude the public from it. Were the public to have access to it on 
the payment of money? The public could not have access to it 
whether by payment of money or otherwise, and therefore it is only 
necessary to read the plain words of the enactment in order to . 
answer this case. The Crown Solicitor says it is a palpable evasion 
of the Act, and that the Legislature made the law to put down public 
betting, but we are not here to make a provision which they did not 
express. If the members of the South Australian Jockey Club and 
Tattersall's Club continue to bet in this enclosure then the Legis- 
lature may pass an Act prohibiting it, but until this is done no evasion 
of the Act takes place, and no penalty arises under the enactment in 
question. Something has been said during the argument of the 
possibility of evading the Act in different ways. It is not necessary 
for me to anticipate this, but it is sufficient to say that when a 
palpable evasion of the Act arises it will be time enough to deal with 
it. We have only to give judgment with respect to the facts of the 
present case, and these facts do not bring the Appellant within the 
penal clauses of the Act. 

BoucAUT, J. — ^With regard to the suggestion of evading the Act I bottcattt, j 
am with the learned counsel that it is our duty to restrain any such 
attempt ; but I do not understand the counsel coming here and 
telling us that something has been done to evade the spirit of the 
Act. The foundation of all our law is that a man must be not only 
within the spirit of the Act, but also within the words of the Act. 
Therefore the spirit of the Act has nothing to do with the case. The 
learned counsel says this alleged offence is one of the evils pointed 
out by the Act, and contended that the public have access to it. I 
venture to say it is not one of the evils pointed out by the Act, 
because those evils are mentioned in the words of the Act. It is 
perfectly clear that the public had not access to the enclosure, but 
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PULL COUET Qjjiy i\^Q members of certain clubs, for those people near by who went 

1^ close up to the fence had not access to the enclosure any more than 

Ebgiha they would have to a private lawn party, where persons might take 
Babkabd. upon themselves to bet. If persons choose to bet io certain places 

BOUCAUT, J. ^j^^ g^-j. certain times they are punishable, but it is not for this Court 
to say that a bet under all circumstances is punishable. If the 
Legislature determine to say that any person betting anywhere 
within view or hearing of any public place, it is competent for tbem 
to do so, and people will then have to be very careful, for if they 
were to make a bet at a lawn party they would be punishable. It 
seems to me that this is an attempt to bring within the terms of the 
Act a transaction that cannot by any possible turning of the words 
be so affected. 

BUNDEY.jfc Brin)ET, J. — It seems to me that in order to give effect to the 
intention of the Act the words " or within the view or hearing of 
" any persons " should be added. Before these words were placed in 
the Police Act numbers of offences intended to be prevented used to 
be committed within the view and hearing of the public, and it became 
necessary to insert those words. This being a highly penal Act it is 
impossible for us to put a greater construction upon it than the words 
themselves bear, and therefore I agree with the view taken by my 
learned colleagues. 

Conviction quashed mth costs. 



FULL COURT In the Supreme Court, — In Banco, 

WAT, C.J., and 

BOUCAUT and MELVIN V, GILES. 

BUNDEY, JJ. 



1884 
July 7. 



New Trial — Question if Firm Traders or Nan Traders — Fact for Jury, 

A bill of exchange was drawn by G.'s son in the name of the firm Giles & Son, 
and of which he was a partner ; disputed on the gronnds that it was drawn without 
authority, and that his firm were not traders. Verdict given in Local Court for M. 
Bule nisi obtained in Supreme Court why a new trial should not be had on grounds — 
1. That the verdict was contrary to law. 2. That the verdict was contrary to 
evidence. 

Heldf Court had no right to interfere with the finding of a jury on a question of fact. 

Symon, Q,C., for the Plaintiff. 
Downer, J. W., Q.C., for the Defendant. 
WAT, C.J. Wat, C.J.— There is no doubt that the bill which is the subject 

matter of this action is a dishonest bill, and whichever way the 
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verdict went the case is one that involves hardship. It is hard that ^^^^ couet 

Mr. Giles, the Defendant, should have to pay for a bill which is not l^i 

a trade bill, and for which he never received any value ; and it is 
hard on the other hand that Mr. Melvin, who has paid value for the 
bill, understanding it to be a good and negotiable instrument, should 
lose his money. If we take the sworn evidence of Mr. Giles alone 
as being uncontradicted, then he is entitled to a verdict, and there 
was no evidence to go to the jury. The law with respect to bills of 
exchange is this : members of a partnership firm engaged in trade 
buying and selling could pledge the credit of the other members 
of the firm by signing a bill of exchange; but persons engaged 
in cultivating the soil who made their living out of the land, 
although they sold the produce of the land, were not authorised 
to sign an acceptance incurring any liability on the part of the firm. 
Therefore if Mr. Giles is a nurseryman pure and simple, merely 
propagating and growing plants, although he purchases plants for 
the purpose of propagation, he is not a trader and he is not liable 
on this bill. But the question is : Is there any evidence to be sub- 
mitted to the jury that besides being a nurseryman he is also a 
trader? A catalogue was put in, not to prove what was in Mr. 
Melvin's mind when he took the bill of exchange, but to guide the jury 
as to the nature of Mr. Giles* business. Although the catalogue sets 
out that the plants were grown and offered for sale, there is a preface 
which states that " there are many novelties described in the catalogue 
"being selections from the best European nurseries." This paragraph 
is qualified by the next one which seems to indicate that what was 
purchased in Europe is grown and developed here. But then there is 
another paragraph which offers to the public to procure any plants 
from nurserymen in the other colonies, which the firm of Giles & Son 
had not in stock. And there is also an intimation that they can 
supply fruit wholesale. That catalogue was clearly evidence to 
be submitted to the jury. If the jury had said that in their 
opinion the firm of Giles & Son simply carried on business as 
nurserymen, this Court would not have been entitled to interfere. 
And so also it appears to me that the jury were entitled to draw 
either conclusion on what was a question of fact. This Court has no 
right to interfere, and therefore the rule will be discharged. 
BoTJCAUT and Bundet, JJ., concurred. 

Bule nisi discharged with costs. 
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PULL COUET j^ ^j^ Supreme Gourt.—In Banco. 

WAT, C.J., and 

mmDEY^ Ti! GRIMES v. FAIRCLOUGH. 



1884 Local Court Appeal — Local Courts Amendment Act No. 12 of 1870 — Jurisdiction. 

July 29. 

By the Local Conrta Ameadment Act of 1870, s. 8, it; is provided that in case 
of a dispute as to the jarisdiction of the Coart (the (Joart having jurisdiction 
according to distance) the Court may give itself jurisdiction if in its opinion the 
Plaintiff had reasonable grounds for supposing that it was the proper Court for 
deciding the case. Such a dispute having arisen in an action for assault, brought in 
the Local Court at M. , evidence was called by the Plaintiff to shew that he had 
reasonable grounds for believing the Court of M. to be the proper Court, and the 
Local Court decided generally that it had jurisdiction, and did not formally decide 
that the Plaintiff had reasonable ground for believing that it had jurisdiction. As a 
fact, the Local Court of A. was the proper Court for the action. Upon an 
application to make absolute a rule for a new trial or prohibition it was held — 

(1) That the Local Court of M. by its finding had impliedly, although not formally, 
found that the Plaintiff had reasonable cause for believing that the Court of M. bad 
jurisdiction; and 

(2) That this finding must be regarded as conclusive, although not warranted by 
the evidence, since the Act left it to the discretion of the Local Court, and that 
discretion had been honestly exercised. 

This was an appeal from the Local Court, Mount Barker, and the 
original action was one for assault, in which the Defendant pleaded 
not guilty. It was now set up that the Local Court of Mount 
Barker was not the proper Court for hearing the case, inasmuch as 
the Adelaide Local Court was the nearest to where the Defendant 
dwelt. Evidence in the Local Court was called as to the relative 
distances of Adelaide and Mount Barker from Crafers, from which it 
appeared that in a direct line Adelaide was the nearer place. The 
Plaintiff, however, stated that he had lived in Crafers since 1867, that 
all litigation had gone from there to Mount Barker, and that it had 
always been considered the Court for the neighborhood. He also 
averred that he honestly believed it to be the nearest Court when he 
brought the action. The Local Court decided that it had jurisdiction. 

Von Boussa showed cause. 

Smith, W. v., supported the rule. 

The arguments will sufficiently appear from the judgments. 
WAT, C.J. Way, C.J. — There is no doubt whatever that under section 8 of 

the Local Courts Amendment Act of 1870 that the place where the 
cause of action arose and where the parties resided was nearer to 
Adelaide than to Mount Barker, and that consequently the Adelaide 
Court was the Court to which the action should have been brought. 
But in consequence of Local Courts having jurisdiction according to 
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distance and not by defined territorial limits, the Amending Act *'ULL ooubt 

introduced a proviso which left it to snch Courts in cases of dispute H?* 

of this nature to give themselves jurisdiction, if in their opinion at Owmbs 
the time when the action was commenced the Plaintiff had reasonable Fubclough. 
grounds for supposing that it was the proper Court in which to bring ^-^.y, c.j. 
his action. It was therefore left for the Conrt in which the dispute 
arose to decide the question as a question of fact. In this case 
evidence was called on both sides, and I am inclined to think that, if 
I had been sitting on the bench, I should have taken the view that 
the Plaintiff had not reasonable grounds for supposing that the 
Mount Barker Court was the proper Court in which to bring the 
action. Other persons, however, might take a different view of this 
matter, and the Local Court justices have taken such a view. They 
decided that they had jurisdiction, and it is impossible under the 
circumstances to interfere. In the case of McMullen v. Mcltae (17 
S.A.L.R. 93) a memorandum of objection was filed, and simply over- 
ruled without any evidence whatever having been called. Here evi- 
dence was called, and although there was not a formal finding that the 
Plaintiff had reasonable ground for believing that the Local Court of 
Mount Barker was the proper Court, yet there was an implied finding 
on the part of the justices that he had reasonable grounds for 
thinking so. Under these circumstances I am of opinion that the 
Local Court of Mount Barker had jurisdiction. 

BoucAUT, J. — There is no doubt whatever that Crafers is much boucaut, j 
nearer to Adelaide than it is to Mount Barker, and no man having any 
sense could possibly have made such a mistake as the Plaintiff has 
made. I think, with all deference to the Mount Barker justices, that 
they have assumed jurisdiction without reasonable ground, because 
the statement of the Plaintiff that he honestly believed it to be the 
right Court is contrary to all reason and fact. ' The matter, however, 
is by the Act, left to the discretion of the Local Court of Mount 
Barker, and it has exercised its discretion. I am sure that they have 
done so honestly ; if they had exercised it improperly and wilfully 
they would have been amenable to this Court. I am enforced, 
greatly against my will, to concur with the views of the learned Chief 
Justice. 

BuNDEY, J., concurred. 

Rule discharged. 
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FULL COUET Jn the Supreme Gourt.'—In Banco. 

WAT, C.J., and 

BUNDE^^jx ^^ ^^ '^^^ EFFECTS OF POOLE, DECEASED. 



1884 Property Act 1860 — Payment of Money out of Court — Presumption of Death — 

j^jy 29. Personal Undertaking. 

On a petition for the payment of money ont of Court nnder the Property Act 1860 
the Master was directed to take evidence. The Conrt, being satisfied from the Master's 
report that there was no reasonable probability of the existence of adverse claimants, 
directed the money to be paid ont of Court upon the Petitioner's own security. 

The facts set out in the petition were the following : — Thomas 
Poole, deceased, who resided at Marion-road, by his will, dated April 
11, 1881, bequeathed the residue of his property, which amounted 
to £1,123, to John Poole and Annie Poole in equal shares, if living ; 
if dead, then to be divided equally between their children and his 
step- sisters, Mary and Agnes Poole. Since the death of Thomas 
Poole, John and Annie had not appeared to put in any claim for the 
property, and consequently one of the step- sisters, a widow, named 
Agnes Brown, now prayed the Court that it would direct that one 
moiety of the £1,123 should be paid to her, and that the other moiety 
should be carried to the separate account of the other step-sister, who 
resided in Port William, Wigton, Scotland. The evidence in the case 
had been referred to the Master, who reported as follows: — 1. That 
Mary Poole, now the wife of David Kelso, of Port William, Wigton, 
Scotland, and Agnes Brown, both half-sisters of Thomas Poole, 
deceased, are entitled to the fund in equal shares after payment 
thereout of taxed costs. 2. That the finding of the facts of death 
and non-marriage of John and Annie Poole is on strong presumptive 
evidence only, and I leave the question of the necessity of requiring 
security or otherwise to be dealt with by the Court on application for 
payment out. 3. That the said John Poole has not been heard of by 
any of the family for about twenty- nine years, and that he was at 
that time (in the year 1865) unmarried ; and that the evidence shews 
that the said Annie Poole has not been heard of for at least twenty- 
three years, and that she was at that time (in the year 1861) un- 
married ; and that both John and Annie Poole have for many years 
been regarded by the whole of the family, including the testator, as 
dead. The testator made special efforts by advertisements to discover 
the said John Poole, and the administratrix has also without success 
advertised for the said John Poole. I deem it unnecessary to further 
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advertise for the claimants. 4. That the deceased Thomas Poole never full couet 

had any step-sisters, and I find as a fact that where he in his will and ^k 

codicil described Mary Poole and Acrnes Poole as his step-sisters, he ^» ^ Thb Ef- 
intended Mary Poole and Agnes Poole, who were his sisters of i>»c«a8bd. 
the half blood. 5. That the said Thomas Poole left no nephews or 
nieces him surviving. 

Wigley, W. JR., in support of the petition, cited Outhhert v. Furrier 
(2 Ph. 199), Dowley v. Winfield (14 Sim. 277), Bunn v. Snowden 
(2 Drew & Sm. 201). 

Way, C.J. — Under the circumstances mentioned in the Master's way, c.J. 
report we are satisfied that there is no reasonable probability of its 
being discovered that either of the parties mentioned in the testator's 
will is living. The testator appears to have endeavored unsuccess- 
fully for many years before his decease to ascertain their whereabouts. 
It also appears that the Petitioner came out to the colony on the 
persuasion of the testator and the representation that the persons for 
whom he had unsuccessfully searched were not living. The money 
ought to be paid out. The only question is whether the Petitioner 
shall be paid the money on her own security or be required to provide 
sureties. As there is no probability of any one turning up to claim 
against her, we direct that the Petitioner shall receive the money on 
her own security. 

Order as prayed, the Petitioner to give U bond to 
the satisfaction of the Master. 
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PULL COURT jn fj^e Supreme Oourt—In Banco, 

WAY, C. J., and 

BramE^jj^ UNITED INSURANCE COMPANY v. COTTON. 



1884 Marine Iruturance — Authority of Agent to accept risks — Express and implied 

July 31, atUkority— Evidence of an extension of authority — New Trial — Verdict 

Augutt 19 ond 21. against Evidence, 

The Plaintiff company carried on bnsiness as marine insurers in the colonies of 
New Zealand, New Sonth Wales, Sonth Australia, and various other parts of the 
world. The Defendant was an insurance and g^eneral agent carrying^ on business in 
Adelaide, in the colony of South Australia, and was in June 1880, by letter of 
attorney appointed the attorney and agent of the Plaintiff company and authorised 
and empowered to act for the company in South Australia, and in their name to 
accept maritime risks on goods and other insurable interests, which risks should 
begin and end in the colony of South Australia, and to accept risks on hulls of vessels 
registered in the colony of South Australia, and to issue policies against the maritime 
riski^ subject to such regulations and restrictions as the directors should deem 
expedient. This power of attorney was accompanied by letters of instruction, which 
without varying the precise powers given as above, limited them and defined the risks 
that the Plamtiff could take ; subsequently followed a long course of corresi>ondence in 
which the company's manager, urging the Plaintiff to get direct business, mentioned 
that the object of the power of attorney was to prevent their agents getting " double 
lines," stating ''My instructions to all our agents are not to accept risks beyond 
their own jurisdiction, unless they have first ascertained, beyond a doubt, that we 
have nothing on the same risks taken here or at another agency ; " and further, in 
three or four cases when the Plaintiff took these outside risks adopted them without 
remark. In March 1882 the Defendant on behalf of the company effected an 
insurance upon one-fourteenth of the wheat cargo (not to exceed the amount or value 
of iBl.OOO) in the ship Duke of Sutherland from Timaru, in the colony of New 
Zealand, where the ship was being loaded with wheat for the United Kingdom. On 
May 3, 1882, the ship whilst the loading was proceeding was lost at Timaru, the value 
of the assured interest being afterwards declared at £821 lOs. The Plaintiff 
company in August 1882 paid to the assured the sum of £821 10s. and sued the 
Defendant for that sum. A verdict having been obtained by the Defendant, 
judgment was reserved for the consideration of the Full Court and upon motion by 
the Defendant for judgment : 

Held — 1. That there was evidence to go to the jury that the Plaintiff company 
by their course of dealing with the Defendant and by their correspondence with him 
had led him to an honest and hondjlde belief that his authority extended to risks of 
the character of that taken on the Duke of Sutherland, and that in taking the risk he 
acted in such belief. 2. A new trial could not be granted unless the Court was satis* 
fied that there was some misunderstanding of the evidence on the part of the jury. 

The Plaintiff company is a company duly incorporated by Acts of 
Parliament of New South Wales, and entitled to sue and be sued 
in its corporate name, and carried on business in New South Wales, 
New Zealand, South Australia, and various other parts of the world 
from 1869 to the time of the present action. The Defendant was an 
insurance and general agent carrying on business at Adelaide. Under 
the rules and regulations and by-laws of the Plaintiff company the 
directors were during the whole time that the company carried on 



LAW REPORTS. 66 

business authorised from time to time when they should think fit to ^^^l* couet 

establish agencies in such places and under and subject to such ^?®* 

recnilations and restrictions as they should deem expedient for the Uhitrd ihsur- 
purpose of effecting insurances inter alia against the risk of loss or n^' t 
damage to ships and vessels, and to goods, merchandise, cargoes, and 
freights on board the same, and other maritime risks. By the acts, 
rules and regulations, and by-laws of the company it was expressly 
provided that all appointments of such agent should be made by an 
instrument under the seal of the company and signed by three of the 
directors and the manager. The directors of the company in and 
before the month of June, 1880, established an agency in South 
Australia, and on June 16th, 1880, appointed the Defendant by deed as 
the attorney and agent of the Plaintiff company, and thereby authorised 
and empowered him to act for the company in South Australia and 
in their name to accept maritime risks on goods and other insurable 
interests which should begin and end in the colony of South 
Australia, and to accept risks on hulls of vessels registered in the 
colony, and to issue policies against the maritime risks subject to such 
regulations and restrictions as the directors should deem expedient. 
The Defendant accepted the appointment and agency, and acted as 
attorney and agent for the company until shortly before this action. 
On March 20th, 1882, the Defendant accepted a risk on behalf of the 
Plaintiff company and in favor of the Adelaide Marine and Pire 
Insurance Company of Adelaide for one-fourteenth of the wheat 
cargo not to exceed the amount or value of £1,000 in the ship Duke 
of Sutherland, from Timaru, in New Zealand, where the ship was 
being loaded with wheat to the United Kingdom. On or about May 
3rd, 1882, the ship with the cargo on board was lost at Timaru whilst 
loading, and before the loading was completed. And afterwards the 
value of the insured interest was declared at the sum of £821 10s. 
The Defendant accepted the risk and issued the policy without con- 
sulting or informing the Plaintiff company, and the directors were 
not aware of the risk having been taken until after the loss of 
the vessel. On the Plaintiffs becoming aware of the risk their manager 
wrote to the Defendant stating that the risk was outside his 
power of attorney, and the risk had been therefore taken at his own 
personal risk, if he could not reinsure it to protect himself, and in 
the event of any loss accruing the directors would hold the Defendant 
responsible, and on August 11th, 1882, the Plaintiffs returned 
to the Defendant the amount of premiums. On June 1st, 1882, 

5 
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PULL COUET Defendant wrote to the London agents advising them that the 

^^ policy of insurance on the Duke of Sutherland was dated after the 

uhitbd Ihsue- losing of the vessel, because the ship was insured under cover for an 
CoTTOH amount not exceeding £1,000, and the amount of the policy could 
not be declared till the loading was finished. On or about August 
3rd, 1882, the London agents paid to the assured in London the 
sum of £821 10s., the amount assured by the policy, and the head 
office on October 4th, 1882, applied to the Defendant for payment 
of the sum of £821 10s. ; but the Defendant refused to pay the 
amount. The Defendant contended that the Plaintiff company, by 
their course of dealing, had authorised him to accept such a risk as 
that on the Duke of Sutherland, or in the alternative, that they had 
by their conduct induced him to believe that he was so authorised, 
and that he acted in such belief. The facts relied on to support 
these contentions appear in the judgments. 

On the trial the following questions were put to the jury by the 
learned judge : — 

( L) Did the Plaintiffs by their course of dealing between them 
and the Defendant authorise the Defendant as their agent 
to accept the risk on the Duke of Sutherland ? 

(2) Did the Plaintiffs by their conduct induce the Defendant to 
believe that he was authorised to accept the risk on the 
Duke of Sutherland ? 

(3) Did the Defendant act in a belief so induced ? 
The jury answered all three questions in the affirmative. 

Mann, Q.C. {Bray with him), for the Defendant, moved for 
judgment on these answers, and was stopped by the Court in his 
argument. 

Symon, Q.C, (Neshit w'lih him), for the Plaintiffs — The Defendant 
was precluded by his express instructions from taking any risk under 
an implied authority. The essence of his literal instructions was that he 
was not to take any risk outside South Australia. On two occasions 
the Defendant reinsured at a loss of 5s. per cent, to himself, where 
he had taken risks not strictly within the letter of his instructions. 
WAY, C.J. Wat, C.J. — This was an action to recover damages against Mr. 

Cotton as agent for the United Insurance Company, for loss occasioned 
by his having accepted an insurance risk on the cargo of the Duke 
of Sutherla/nd in excess of his authority. Mr. Cotton's powers were 
conferred upon him by letter of attorney from the company, which 
authorised him to accept maritime risks on goods and other insurable 
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interests, which risks were to begin or end in the colony of South ^^^^ court 

Australia. This particular risk on the Duke of Sutherland began at ^^ 

Timaru, in New Zealand, and it was to end in the United Kingdom, Uhiimd imub- 

' o > ASCI Com PAVT 

and therefore was not within the authority conferred by the power of (Vv^m 
attorney. Shortly after commencing the agency on behalf of the com- way~c Jv 
pany — the agency seems to have begun about the middle of 1880 — 
Tarious difficulties arose. It will not perhaps be considered an unfair 
criticism on Mr. Cotton's capacity as a business man to say that from 
the correspondence it appears that he had not so minute an acquaint- 
ance with marine insurance as is well known he possesses with respect 
to other branches of business. Accompanying the power of attorney 
were separate instructions by which limits were imposed upon him as 
to risks and also as to the amounts which he was to accept, which were 
not imposed by the power of attorney, and certain kinds of risks were 
absolutely prohibited. In the course of business it became desirable 
that he should accept risks on wool coming down from the Darling. 
It appears that the insurance offices doing business of that kind 
accept risks on wool from the sheep's back and on the voyage along 
the river. These risks were apparently beyond the authority con- 
ferred by the power of attorney, because they begin in New South 
Wales and end in the United Kingdom, and of course do not begin or 
end in this colony. The company, it appears from the correspondence, 
clearly authorised him to accept risks of that character (probably not 
by way of reinsurance, for there is certainly some ambiguity as to 
that), and instructed him to reinsure so as to cover the river risks 
when he was not able to bring the transactions within the terms of 
the Melbourne agreement, the exact provisions of which were not 
given in evidence. It appears to me perfectly clear that the restric- 
tion contained in the power of attorney that the risk was to begin in 
South Australia, so far as these river risks were concerned, was 
revoked, and his authority was extended beyond the terms of the 
power of attorney. But I quite agree with the learned counsel for 
the Plaintiff (and it was so laid down by my learned colleague at the 
trial) that an alteration and extension of his powers in that particular 
matter would not abrogate the general restrictions contained in the 
letter of attorney. That being the case there was a correspondence 
between Mr. Cotton and the manager of the company with respect to 
the risk on the South Australian bottom which had been accepted 
by the branch office in Melbourne on the Invercauld. Mr. Cotton 
naturally thought it was an interference with his jurisdiction that 
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FULL couET ^he Melbourne agency should effect inaurances which he might 

}^ certainly have expected to have come to the Adelaide office. In the 

Uhitbd iiTBuit- correspondence between Mr. Cotton and the general manager the 
n^^^ latter wrote on January 6th : " My instructions to all our agents 
" are, not to accept any risks beyond their own jurisdiction except 
" they have first ascertained beyond a doubt that we have nothing on 
" the same risks, taken either here or at another agency.'' He goes on 
to explain the rule as to reinsurance when risks were taken by an 
agent out of his jurisdiction — a very simple rule and very clearly 
explained, and one which Mr. Cotton, throughout the lengthy corres- 
pondence, was apparently unable to grasp. 

Now arose the first question put to the jury : Did the Plaintiff 
company by the course of dealing between them and the Defendant 
authorise him as their agent to accept the risk on the Duke of 
Sutherland ? This is a question of much nicety. My own inclina- 
tion is to adopt the view taken by the learned counsel for the 
Plaintiff. The paragraph I have read occurs in the middle of the 
letter of January 6th, discussing an insurance that had been effected 
in Melbourne by the Melbourne agency, and which Mr. Cotton 
thought he should have had himself. The object of that letter was 
certainly not to confer on Mr. Cotton any powers in addition to those 
he already possessed. Therefore with respect to the first question I 
think that it ought to be answered in favor of Plaintiffs. I am 
strengthened in this view by the fact that when the company 
essayed to give Mr. Cotton the authority under which they intended 
him to act, a formal instrument was executed bv the directors on 
behalf of the company. There is no doubt that there was an extension 
of the authority arising from the necessities of the river traffic, but 
that extension was granted in distinct terms. It does appear to 
me that the paragraph I have cited was rather intended to be a state- 
ment of what the manager believed to be an existing power than to 
confer any additional power on Mr. Cotton. 

We next come to the second and third questions : Did the 
Plaintiffs, by their conduct induce the Defendant to believe that he 
was authorised to accept the risk on the Duke of Sutherland ? and did 
the Defendant act on a belief so induced ? With respect to these 
questions if we had simply to deal with the letter of January 6th, 
1881, which I have already cited, and the risk accepted on the 
Duke of Sutherland^ it appears to me that there could be but one 
answer to the question. There is the general rule stated in the 
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letter which might certainly lead any person reading it to suppose ^^^^ court 

that a risk of this kind might be accepted subject to the limitations ^^ 

mentioned, and there was a risk accepted by Mr. Cotton on behalf of ^J""coJjIS5" 
the company. ^^^ 

If the case rested there I should without hesitation say that it wayTcj. 
would be the duty of the jury to find that Mr. Cotton had reason 
to believe that he had such authority, and acted in accordance with 
that belief. But the question is not so simple as that. Mr. Cotton 
subsequently wrote a letter in which he asserted that he perfectly 
understood the letter of January 6th, though it contained a paragraph 
which shews clearly that he did not understand it. Immediately 
afterwards occurred a risk perfectly analogous to that on the Duke 
of Sutherland — a risk upon the Fiona, which was to sail from Geelong, 
in Victoria, for the United Kingdom. If Mr. Cotton without more 
ado had accepted the risk on the Mona without reference to the 
principal office his case would have been very much stronger, whilst 
if he had simply telegraphed to enquire whether he should accept 
the risk his case would not have been much weakened, because at 
the inception of the correspondence he had expressed a wish to use 
the telegraph for the purpose of obtaining advice from persons in 
other branch offices more experienced in maritime insurance business 
than himself. He telegraphed asking whether he should accept the 
risk, and wrote this letter on March 1st — " Re Fiona, at Geelong- 
" The Adelaide Marine offer me £2,000, but as my instructions do not 
" refer to vessels in ports of another colony, I have telegraphed to 
" you for instructions." Now, taking that letter in conjunction with 
the letter of the general manager, written less than two months 
previously, the jury would be certainly entitled to infer that Mr. 
Cotton did not understand the letter of January 6th as extending 
his authority. 

Then there was a great deal of correspondence between Mr. 
Cotton and the company, and the letters shew an anxiety on the part 
of the company to extend their business, but they caution Mr. 
Cotton from time to time to refer to his instructions, and they 
informed him that they were desirous of doing a safe and not a risky 
business. In March 1882, about nine months after the letter to 
which I last referred was written, the Duke of Sutherland risk is 
offered to Mr. Cotton, and he accepts it on behalf of the company. 
Here again his case would have been much stronger if he had stated 
in the witness-box that during these nine months be had become 
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FULL couET niore experienced in insurance business, and had referred to the letter 

1^* of January 6th, and discovered by reading it again that the previous 

United iksue- interpretation he had placed upon it was too limited. It appears 

AH CB COMPANT ^ ^ / * ^ ^ * ^ 

^ V- that his mind at the time of the trial was somewhat agitated, and 

Cotton. ° ' 

y^j^n J there was not much attempt to examine him exhaustively. At all 
events no evidence was given by him on this point. In fact he was 
put in the box towards the end of the afternoon, and no attempt to 
complete his evidence was made on the following morning. 

But there was one additional piece of evidence, which is very 
important. About the same time as Mr. Cotton accepted the risk on 
the Duke of Sutherland he was ofEered a similar risk from the Port of 
Bunbury in Western Australia, and he accepted it on behalf of the 
company, and advised them that he had done so. They telegraphed 
back to him not repudiating the risk, but that he was to reinsure for 
£500 a part of the amount. In the general manager's letter of August 
4th there was a paragraph which leads me to the conclusion that he 
then knew of the loss of the Duke of Sutherland, Referring to the 
Bunbury risk, he said it was " the worst time of the year for a voyage 
** across to Capetown, and prudence should have suggested a reduced 
" amount to be retained." Still there was not a word about the risk 
from Bunbury being outside Mr. Cotton's jurisdiction. Now, it does 
appear to me that it might be fairly attributed to the manager of the 
head office to possess, first, a knowledge of the powers of the branch 
office ; and secondly, a knowledge of the geography of Australia. He 
writes a short note on August 11 th, stating with reference to both 
these risks — " These risks being beyond your power, I did not note 
" when I wrote that the Port of Bunbury is, as you know, out of your 
" jurisdiction." He does not say that when he wrote the previous 
letter he did not know that Bunbury was in Western Australia. The 
matter was plainly one for the jury to consider. It could not be with- 
drawn from their consideration whether at the time the company 
instructed Mr. Cotton as to the reinsurance upon the Bunbury risk, 
that it was within their knowledge that Bunbury was in Western 
Australia. It could not be withdrawn from the jury that the general 
manager, with a cognisance of all the facts, considered that the 
Bunbury risk was within the scope of Mr. Cotton's authority. It 
seems to me also that it was impossible to withdraw from the jury the 
consideration of the further question : If the manager of the company 
by the course of business and the correspondence between them was 
led to an honest and hon6> fide belief that Mr. Cotton's authority 
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extended to the acceptance of risks of that character, why might not ^^^i* coukt 

Mr. Cotton also honestly arrive at the same belief ? Therefore, it seems — -^^ 

to me impossible that the case could be withdrawn from the jury on Umitbd Ihsto- 
any aspect of it. ^^^^ 

There was also a further letter from Mr. Cotton recapitulating the way"c.j, 
facts, in which he said : " I have repeatedly received intimations from 
" your office to oblige parties from whom business is received, and 
'' that I may sometimes strain a point to oblige customers.'* However, 
looking at all the facts of the case, I think the whole question was 
one for the jury to consider, and that it was impossible to withdraw 
from their notice the letter of January 6th in favor of the Defendant, 
and also the letter of March 1st in favor of the company. The 
acceptance of the risk by Mr. Cotton from Bunbury, and the adoption 
of that risk by the company, though subsequent in date to the 
acceptance of the risk on the Duke of Sutherland, were part of the res 
gestcB, For these reasons I consider the case was properly submitted 
to the jury, and could not have been withdrawn from their considera- 
tion. So far as the Plaintiffs are concerned, the case went to the 
jury very favorably for them, for my learned colleague Mr. Justice 
Boucaut at the trial considered that there was really no case at all to 
go to the jury for the Defendant. A.nd it does seem to me that we 
ought to follow the decisions of this Court and the English Courts 
with respect to the findings of juries in difficult and contested cases of 
this character, and that we are not justified in granting a new trial 
unless we are satisfied that there was some misunderstanding of the 
evidence on the part of the jury. For my part I should be equally 
satisfied with the verdict if it were in favor of the Plaintiffs as T am 
now that it is in favor of the Defendant. I do not express my own 
individual opinion with regard to the matter, because the jury, who are 
the judges of the fact, have expressed their opinion, and it is sufficient 
for me to say that I see no reason to suppose that they have not 
fairly dealt with the very difficult questions of fact they had to 
decide. Therefore we should not be justified in ordering a new trial, 
or reversing the finding of the jury. 

BoTJCATJT, J. — The case is one of much doubt and difficulty. I boucaut, j. 
am free to confess that if there is any evidence to go to the jury, most 
juries as business men in the same circumstances would have come 
to the same conclusion as this jury did. Therefore it is impossible 
for me even without considering the view taken by the Chief Justice, 
to say that the verdict is such a verdict as calls upon me to set it 
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FULL couET aside as being one which no reasonable man could fairly come to 

^^ if there is any evidence at all. I should be content to leave it upon 

^hct'compaht" ^^^^ ^^® Chief Justice has said, except for the view I myself took 

CoiTON. ** *^® *'^™® ^^ ^^® trial, which as I intimated was adverse to the 

BOUcIuT, J. verdict. The PlaintifE was entitled to have that expression of opinion, 

and now both parties are entitled to know why I concur in upholding 

the verdict. 

If I had been deciding the case without a jury I should most 
probably have put some questions from time to time during the 
trial to the learned counsel on both sides, with the object of further 
elucidating the case, and resolving its difficulties, which would 
probably have brought out more clearly the force and effect of the 
particular letter from Mr. Watkins to Mr. Cotton of the 6th day 
of January, 1881, which now satisfies me that there was evidence to 
go to the jury. Mr. Mann has admitted that he did not deal with 
that letter at the trial so fully as he might have done. In fact 
no special attention was then called to it. Undoubtedly if I as 
judge had been forced by law there and then to come to a final 
decision on Mr. Symon's application to withdraw the case from the 
jury, attention not having been fully directed to this letter, my 
decision would have been that there 'was no evidence warranting a 
jury to find a verdict for the Defendant, the primd facie case 
for the Plaintiff standing admitted. I so intimated to Mr. Mann 
when he moved for judgment. I allowed the case to go to the jury, 
however, as it is my general rule to do in cases where by getting the 
facts on the record I can save a new trial, where by wrongly with- 
drawing the case from a jury, a new trial would be occasioned. In 
cases of doubt I prefer rather to allow the case to go to the jury, 
so that one trial may finish it if possible. I was the more impelled 
to do so in this case because it was difficult, indeed almost impossible, 
properly to gather the force of a mass of correspondence hurriedly 
read in a monotonous tone, much of which had no bearing on the 
case. Owing to this I am bound to say that at the trial I did not 
sufficiently appreciate the full force of this letter of January 6th, 
I recognised the force of the answer given by Mr. Symon 
when he referred to Mr. Cotton's letter of March 1st in regard 
to the Fiona, But at the trial I read the letter of January 6th 
rather in the light of the last paragraph, and from the spirit of that 
paragraph I gathered the force and effect of the letter. In fact the 
pt^her part of the letter was not dwelt upon. That last paragraph 
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reads : — " I do uot like to prohibit the Melbourne agents from taking ^^^^ coubt 

"any S.A. risks, because sometimes it enables us to get a full line ^^ 

" which we would otherwise not have.*' Of course this paragraph ^J^coirlS?" 
applies to Melbourne agents only, and therefore practically upholds ckxrroH. 
the letter of attorney and instructions as regards South Australia, boucaut, j. 
Applying only to Melbourne it amounts really to a reiteration of the 
letter of attorney, and of the instructions as far as regards South Aus- 
tralia. Although Mr. Cotton would be primarily bound by the letter of 
attorney and the instructions, of course the instructions could be 
altered or rescinded from time to time by ordinary letters in order to 
suit the business to be done. If there were nothing in the letter 
except the last paragraph that as I said just now would in reality be 
a reiteration of the letter of attorney, and the original instructions 
as to South Australia. But as Mr. Mann now points out there is 
more in the letter. Although it does not contain an absolute revoca- 
tion of the letter of attorney, undoubtedly it contains words which 
might fairly induce Mr. Cotton to think that he could act beyond 
the letter of attorney. The passage now dwelt upon — '■" My instruc- 
" tions to all our agents is not to accept any risks beyond their own 
" jurisdiction, except they have first ascertained beyond a doubt that 
" we have nothing on the same risks taken either here or at another 
'* agency" — applies to all agents, and is or may be fairly taken to be, 
a licence for all agents to depart from the letter of attorney and 
instructions when they have ascertained accordingly. If that letter 
stood alone I do not say what opinion I should form. . "Without that 
letter I should adhere to the opinion I formed at the trial. But that 
letter must be read with the other correspondence and the other facts 
of the case. I do not think it necessary fully to go into those other 
matters which have been dealt with at length by the Chief Justice, 
with whose reaBons I agree, and I cannot say th^re was nothing for 
the jury to consider, seeing that in the course of business the letter 
of attorney was departed from, and allowed to be departed from, and 
seeing that this letter sets forth that upon ascertaining certain 
matters beyond doubt all agents may go beyond their jurisdiction — 
i.e., beyond the letter of attorney and instructions. Now if there was 
any evidence to go to the jury I would not have been entitled to 
withdraw the case from them. If there was anything to go to them I 
think they were fairly warranted in coming to the conclusion which 
they came to. I repeat I cannot say there was no evidence to go to 
them, and I cannpt possibly say that the verdict was such as reason- 
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PULL couET j^IjIq ^qu ought not to have come to. I therefore think that I was 

1¥* bound to do as I actually did, and allow the case to go to the jury, 

Unitbd Iksur- an^ their verdict cannot now be disturbed. 

▲NCI Company 



V. 

Cotton. 



BuNDET, J. — I am also of opinion that the verdict for the Defen. 
BUNDEY J. ^*^^ should stand, for the reasons so clearly expressed by my learned 
colleague, the Chief Justice. The facts no doubt were complicated, 
but had I been sitting as a juryman in the case I should — looking at 
the letter of the 6th of January — have come to the same conclusion 
as that arrived at by the jury who tried it. 



PULL COUET In the Supreme Court — In Banco. 

WAY. C.J., and 

^^^^^^^'fr DANN V, TREMBATH. 



1884 Local Court Appeal — Insolvency Acts No. 16 q/*1860 and No. 13 o/*1867 — Action 

Au^uat 22. fi'"' Messenger's Fees — Employment by Official Receiver — Personal liability of 

Official Receivers, 

S. 28 of the Insolyency Act of 1860 provides that a mesBenger is to be 
appointed by the Insolyency Conrt npon the recommendation of the Official 
Beceiver, and that snch messenger is to be paid for his services by the fees as fixed 
in the schedule, oat of each particular estate, and if the estate is insufficient, then 
he is to be paid out of the insolvent dividend fund. 

S. 9 of the Insolvency Act of 1867 provides that the Court may appoint a 
special messenger in insolvency cases whenever by reason of distance or other 
sufficient causes one should be so appointed. 

In an action brought in the Local Court for the recovery of messenger's fees 
it appeared that the Plaintiff was a sergeant of police and bailiff of the Local Court of 
B., and that he had received from the Defendant, the Official Beceiver at P. A., a 
warrant, accompanied by a letter addressed to him as sergeant of police, authorising 
him to take possession of certain furniture, &c., of an insolvent living at B., but 
adjudicated at P. A. The Plaintiff, having acted under this authority, applied to the 
Defendant for his fees, and was by him referred to the Acting Commissioner of 
Insolvency and the unclaimed dividend fund, there being no estate in re the 
insolvent. The Plaintiff having been nonsuited on the ground that there was 
no personal liability in the Defendant, on appeal it was "held — 

(1) That as the jurisdiction of the Insolvency Court of P. A. was not extended to 
B. the Plaintiff was not the messenger of the .Court. 

(2) That he was not under the circumstances of the case appointed a special 
messenger under the Act of 1867 ; and 

(3) That the Defendant was personally liable. 

The facts in this case were as follows : 

A man named George G-ates, a licensed victualler, of Beltana, was 
adjudicated insolvent at Fort Augusta. The petitioning creditor 
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applied to the OflRcial Receiver at Port Augusta for a warrant to I'ULL oouet 

take possession of his furniture, effects, and publichouse. The ^^ 

Official Receiver thereupon obtained a warrant from Mr. George ^^** 
Donaldson, the Acting Commissioner of Insolvency, and sent it with tmmbath. 
a letter to the Plaintiff, who was the bailiff of the Local Court at 
Beltana, as well as sergeant of police there. Under this the bailiff 
took possession of the publichouse, and carried on the business for 
the Official Receiver until it was claimed bj Messrs. Russell and 
Purnell under a bill of sale. Upon this the Official Receiver 
withdrew, and gave the Plaintiff an order to give delivery to them. 
The Plaintiff sent his bill for his fees, but the Defendant told him that 
he must apply to the Acting Commissioner of Lisolvency to obtain 
the same out of the unclaimed dividend fund, as there was no estate 
in re Gates. The Plaintiff brought an action in the Adelaide Local 
Court to recover the amount, and His Honor Mr. Commissioner 
Stuart nonsuited him on the ground that there was no personal 
liability on the Defendant, and that the proper course was to apply for 
an order to obtain money from the unclaimed dividend fund, such 
application to be made in the Insolvency Court at Port Augusta. 
From this judgment the Plaintiff appealed, and obtained a rule nisi to 
set aside the verdict on the grounds — firstly, that on the evidence 
given in the Court below the Plaintiff was entitled to a verdict ; 
secondly, that the Local Court of Adelaide improperly held that the 
Defendant had incurred no personal liability, and that the only 
remedy of the Plaintiff was by application to the Local Court of 
Insolvency at Port Augusta ; thirdly, that the Local Court of 
Adelaide improperly held that the Plaintiff was a special messenger 
appointed under s. 9 of the Insolvency Act of 1867, and that the 
provisions contained in s. 28 of the Insolvency Act of 1860 applied to 
him as such special messenger ; lastly, that the nonsuit was contrary 
to law. 

Bowner, H, F., for the Plaintiff, now moved to make the rule nisi 
absolute. 

Wigley, W. 12., for the Defendant, shewed cause. The Plaintiff is 
in precisely the same position as a messenger of the Adelaide 
Insolvency Court ; the warrant was from the Acting Commissioner at 
Port Augusta, and the Official Receiver was compelled to obtain a 
warrant or he would have been liable to an action for damages by the 
petitioning creditor for neglect of his duty. The warrant made the 
Plaintiff a special messenger under s. 13 of the Act of 1867, and as 
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PULL comaT ttepe {g no estate he is entitled to payment out of the insolvent 

^^ dividend fund. 

Wat, C.J., delivered the judgment of the Court — Under the Acts 
which give the Local Courts proclaimed as such jurisdiction in 
insolveucy the bailiffs of the Courts so proclaimed are expressly made 
the messengers in insolvency. The Plaintiff being the bailiff of the 
Local Court of Beltana, to which insolvency jurisdiction has not been 
extended, is not a messenger in insolvency, but must be considered as 
having been employed by the Official Receiver. Further, he was not 
a special messenger appointed under the Insolvent Amendment Act 
No. 13 of 1867, section 9, because the warrant from the Acting 
Commissioner at Fort Augusta was not directed to him as such, but 
only to him as " Sergeant John Dann and his assistants." A verdict 
must be entered for the Plaintiff for the amount claimed, with costs, 
and £10 10s. costs of appeal. 

Sule absolute. 



PULL COUET 

WAY, C. J., and 
BOUCAUT, J. 



1884 
Augwt 26, 



In the Supreme Court, — In Banco. 
REaiNA V. KINGSTON. 

Criminal Law Consolidation Act No. 38 o/1876, ss. 30 andA7 — Assault occasioning 
actual bodily harm — Assault and battery — Direction to jury to convict. 



S. 47 of the Criminal Law Consolidation Act, which makes an assault occasion- 
ing actual bodily harm a misdemeanor, extends to a case where the bodily harm is 
occasioned by an assault and battery. 

It may be the dnty of a judge to direct a jury that they are bound to oonyict. 

Case reserved by Mr. Justice Boucaut from the August Criminal 
Sittings as follows : 

At the last sittings o^ the Supreme Court an information was 
presented against the Defendant on the criminal side of the Court 
under the Criminal Law Consolidation Act, containing two counts. 
The first count was under s. 30, for unlawfully and maliciously 
inflicting grievous bodily harm ; the second count was under s. 47, for 
an assault occasioning actual bodily harm. The information came on 
for trial on the sixth day of August, 1884. The evidence for the 
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Crown shewed that the Defendant got into a wagonette driven by the ^^ll couet 

Prosecutor, who was a cabman, and directed him to drive to Pirie- ^^ 

street. At the time the Defendant got into the wagonette he was Ebowa 
carrying a gun or rifle in a cover. After driving some little distance Kihobtoh. 
the Prosecutor heard a report from the wagonette and immediately 
found himself shot, and thereupon drove to the hospital, where he was 
attended by Dr. Poulton and- Dr. Stirling, who stated that he was 
bleeding considerably from a wound caused by a bullet which was in 
the Prosecutor's head and which they extracted. The bullet was a 
very small one. A witness named John Frewster was called, who 
stated that he saw the Defendant soon after the occurrence, who told 
him that he had had a great lark and shot a cabman who was bleed- 
ing like a pig. The Crown made an attempt to prove express malice 
in the Defendant, and led evidence by the Prosecutor to that effect, 
but such evidence entirely broke down, owing to its contradictory 
nature and the evident animus against the Defendant with which it 
was given, and the Crown withdrew from further prosecuting the 
first count. The Defendant was then called and sworn, and he stated 
as follows : " I recollect the occasion I had that drawing-room rifle 
«* with me. It is not a pea rifle — it is a saloon rifle and very accurate. 
** I am a pretty good shot at a short distance. I put the hole through 
'^ that coat of arms at a distance of 30 to 33 feet. I was sitting at the 
'^ back of the wagonette on the left-hand side as you get in ; the road 
" was rough and uneven and tram lines cut across it. There is a branch 
" line at the Marquis of Lome. I did not level the rifle at Guerin. I 
" pointed it at the top of his hat. He had a high- crown felt hat. Just 
" as 1 fired the cab jolted, and that threw the gun down or I would 
" have put it through the hat as safe as possible. I had not the least 
'' doubt about it. The cab was going quietly. It has not as loud a 
" report as the crack of a whip. I got down from the cab after the 
" Prosecutor turned the corner to go to the hospital. I remember the 
" interview with Frewster. I didn't think any harm was done. I 
** never thought it possible. I would have gone with him if I had 
*' thought he was hurt. I told Frewster I had fired at the cabman's 
" hat and the cab had jolted." Cross-examined — "He was wearing a hat 
" Uke this now shewn me. I notice the hole through it about two 
"inches from the top." In summing up I directed the jury that if 
they believed the Defendant's own evidence he was guilty of an 
assault which occasioned actual bodily harm, and that it was their 
duty to find him guilty on the second count. At the request of the 
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PULL COUBT Defendant's counsel I reserved tlie question whetlier this direction 

18^ was right for the opinion of the Supreme Court. 

ebgiha Symon, Q.O., and Downer, H. F., for the Defendant — The 

Kingston. Defendant has been . convicted under s. 47 of the Criminal Law 

Consolidation Act. That section contemplates bodily harm caused by 

an assault. The distinction between an assault and a battery is 

recognised by all the authorities. If a man were standing on the 

edge of a precipice and another man fired a gun at him and he fell 

over, that would be an assault occasioning actual bodily harm. If 

he were hit the bodily harm would be a battery. The assault which 

would also be committed in the case would not occasion bodily harm. 

The element of fright is an essential element of assault. If I aim a 

loaded gun at a man behind his back, there is not an assault because 

he could not see it and no fright would be occasioned. JRegina 

V. St George (9 C. & P. 490). 

Way, C.J. — I believe that case is mis-reported. 

Downer, H. F. — The very definition of assault is something that 
puts a person in fear or alarm. If a pistol though unloaded be 
pointed at a man, and he does not know that it is not loaded, the fear 
makes it an assault. What then in this case occasioned the actual 
bodily harm ? It is laid down that every battery includes an assault, 
and in this case it is submitted that the bodily harm was caused by the 
battery. But the section requires that the harm should be occasioned 
by assault. The legislature has been careful in its language, and 
where they meant " assault " they said so, and when they meant 
" battery " they said so. See ss. 55 and 60 of the statute. In criminal 
cases it is necessary that an offence should be within both the spirit 
and words of the statute. In this case had there been no battery the 
assault would have occasioned no harm. 

Way, C.J. — The Defendant did not intend, according to the evi- 
dence, to commit a battery. What he intended to do was to shoot 
through Guerin's hat, and doing that was an assault, and an assault 
occasioning actual bodily harm. 

Downer, H. F. — There must be an intent to commit an assault 
before the assault is constituted, and it is on the mens rea principle 
that Hawkins lays it down that every battery includes an assault. It 
is admitted that there was no intention to commit a battery. On the 
other point it is submitted that Mr. Justice Boucaut's direction to the 
jury was not warranted by the evidence. A presiding judge has a 
perfect right to give the jury his opinion as to facts in particular 
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cases, but is not justified in telling the jury that it is their duty to ^^^^ coubt 
convict. ^^^ 

Way, C.J. — It is frequently his duty to tell them so. 

BoucAUT, J. — The jury were told it was their duty to convict 
if they believed the evidence. Surely this direction has been common 
for two hundred years. 

DowneTy H. F. — It is submitted that even if the jury believed the 
Defendant's own evidence, they might have convicted him of a 
common assault. 

Way, C.J. — Not unless your first contention is correct. 

The Crown Solicitor {ManUy Q.G.) and Moore, were not called 
upon. 

Way, C.J. — In this case the Defendant was a passenger in a cab 
driven by the Prosecutor, and during the journey the Defendant had 
a drawing-room rifle in his possession which he aimed at the hat of 
the Prosecutor. The bullet, however, lodged in the man's head. 
Fortunately it did not penetrate the skull, and I understand that 
there was medical evidence at the trial to prove that it was not 
projected with sufficient force to do so, but that it lodged in his head 
under the skin outside the skull, and had to be subsequently extracted. 
Now the first question raised is : — Did the act under the circumstances 
amount to an assault occasioning actual bodily harm ? It is alleged 
that what occasioned the bodily harm was the battery, or the combined 
assault and battery, and not in the words of the statute, the assault 
alone. Mr. Justice Stephens's definitions of an assault and of a 
battery are as follows : — " An assault is, (a) an attempt unlawfully to 
" apply any the least actual force to the person of another, directly or 
" indirectly; (b) the act of using a gesture towards another, giving him 
"reasonable grounds to believe that the person using that gesture 

" meant to apply such actual force to his person as aforesaid 

" A battery is an assault whereby any the least actual force is actually 
"applied to the person of another, or to the dress worn by him, 
"directly or indirectly." (Stephens' Digest of Criminal Law, 3rd 
ed. p. 177.) And Mr. Justice Hawkins in a passage cited by the 
learned counsel for the Defendant (Pleas of the Crown, vol. 1, p. 
110), says that " it clearly follows that one charged with an assault 
"and battery may be found guilty of the former and acquitted of 
"the latter. But every battery includes an assault." In answer 
to the first question it has been very candidly and properly con- 
ceded by the learned counsel for the Defendant that there was an 
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PULL COUBT assault. It appears that Defendant aimed his drawing-room rifle at 
1884 the hat of the Prosecutor, and, in my opinion, immediately he fired 
that rifle an assault was committed. Even if the ball had missed the 
Prosecutor's person altogether it would have caused an explosion 
calculated to alarm the Prosecutor, and would have amounted to an 
assault. To knock a man's hat off, or touch his clothes intentionally, 
with violence, even if no injury is intended, would also clearly amount 
to an assault. It is clear, too, that this case included a battery, 
because there was actual injury to the Prosecutor's person. But the 
learned counsel for the Defendant insists that what the legislature 
had in view in section 47 of the Criminal Law Consolidation Act, 
under which Defendant was convicted, was actual bodily harm 
occasioned by an assault, and not occasioned by an assault and battery. 
It appears to me exceedingly improbable that they should have intended 
to draw such a distinction, when according to Mr. Justice Hawkins a 
battery includes an assault. When we come to work this question out 
in detail the argument of the learned counsel for the Defendant involves 
this singular conclusion : — If the ball had not hit the Prosecutor's per- 
son, but he had been simply frightened by the explosion and had jumped 
out of the cab and broken his leg, there would have been an assault 
occasioning actual bodily harm, because the assault was completed by 
the explosion of the weapon, and the injury was the natural cause 
of that in inducing him to jump out of the cab to avoid what appeared 
to be danger, and that what actually happened — the fact that the 
bullet lodged in Prosecutor's head — was not an assault occasioning 
actual bodily harm, because it was the battery and not the assault 
that caused it. It seems to me that we have to go a little further 
back, and the causa caiisans of the injury was, in the language of the 
statute, the assault. That is to say, the offence was completed when 
the weapon was aimed, and the trigger was pulled, and the consequence 
that followed in the wound upon the Prosecutor's person is exactly 
what the legislature had in view when they referred to an assault 
occasioning actual bodily harm. 

The second point urged upon us strongly by the learned counsel 
for the prisoner is that the learned judge who tried the case did 
wrong in directing the jury that, if they believed the evidence of the 
Defendant, they were bound to convict him of an assault occasion- 
ing actual bodily harm. From what I understand of the turn of 
events at the trial from the report of the learned judge, it amounted 
to this — the question was whether what the Defendant did amounted 
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KlHOSTOH. 

WAY, C.J. 



to an assault, and not whether the injury that the Prosecutor received full couet 

amounted to actual bodily harm, and it was in view of that contro- ^^ 

versy, and not in view of the speculative and ingenious questions bbowa 
raised to-day, that the direction of the learned judge was given. That 
direction meant that whatever controversy there was as to this assault 
having been committed, and which resulted in personal injury — what- 
ever contest there was with respect to the facts — has been removed 
by the Defendant's evidence when he admitted that the injury was 
occasioned by his own unlawful act. When I look at the actual facts of 
the case, it appears to me that if the learned counsel for the Defendant 
had requested that this very point should be put to the jury — as to 
whether the injury amounted to actual bodily harm — ^there could have 
been but one answer to the question, and that it would have been the 
duty of the judge to direct that if they believed the evidence as to 
the nature of the injury, and that it was occasioned by the act of the 
Defendant, they were bound to convict him of an assault occasioning 
actual bodily harm. 

BoucAUT, J. — I gave my views fully at the trial, and I don't want boucaut, j 
to repeat them now. I only want to say that if I now felt after Mr. 
Downer's argument that I had occasioned any disadvantage to the 
Defendant by taking away from him anything to which he was entitled 
by law, I should have striven to give him the benefit of it. I can 
only say with regard to the last comment of the learned Chief Justice 
that I should have put the case to the jury not quite so peremptorily 
as I did — not quite so peremptorily as my learned colleague says I 
should have — if the point now raised for the first time had been 
put. 

Conviction affirmed. 
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LAW REPORTS. 

In the Supreme Court, — Nisi Prius, 
SEELANDER and OTHERS v. RECHNER and OTHERS. 

Construction — Will — Grandchildren not included amongst children — Interests Jixed 

hy Will— Power of Trustees to Sell, 

S. by his will devised and bequeathed his real and personal property to trustees, 
*' in trust for my dear wife and all my dear children to act according to their best 
opinion for the benefit and welfare of my dear family." There was a charge of debts 
upon the real estate. At the time of the making of the will one child of the testator 
was dead and had left children living. The Lands Titles Solicitor having refused to 
recognise the power of the trustees to sell, it was on petition held— 

(1) That the grandchildren did not take under the will. 

(2) That the trustees had power to sell both real and personal estate. 

(3) That the trustees had no power to arrange the shares into which the estate 
was to be divided, the wife and children taking equally as joint tenants. 

(4) That the trustees under the circumstances would have power to postpone or 
to accelerate the conversion of the estate. 

Fleming for the petitioners, the family of the testator. 
. Moore for the trustees under the will. 

The arguments will sufficiently appear from the judgment. 

Way, C.J. — The first question under the will is as to whether the 
grandchildren take any interest. It appears that not only before the 
death of the testator, but before he had made his will, one of his 
daughters died, leaving children who are now living; and the 
dispositions under the will are " for the benefit of all my dear 
children." I was under the impression that the language contained 
in section 33 of the Wills Act, No. 16 of 1842, was large enough to 
cover this case, but an authority to which Mr. Fleming has directed 
my attention, Holland v. Wood (L.R. 11 Eq. 91), has satisfied me that 
when the word " child " is used the testator must be taken to mean 
what he says. If, however, a child dies after the making of the will 
the section of the Wills Act to which I have referred operates, and it 
provides that although the will speaks from the death of the testator 
the child is deemed to have died after the testator and the errand- 
children take the benefit of any provision for their deceased parents 
benefit. In this case, however, the deceased child died before the 
making of the will, and as the gift is to the testator's children, it is 
clear that the grandchildren (children of any child then dead) are 
excluded. 

The second question is: Is the estate which the widow and the 
children take under the will fixed or left to the discretion of the 
trustees ? The words of the will are : "In trust for my dear wife and 
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" all my dear children, to act according to their best opinion for the way, c.j. 

" welfare of my dear family." It cannot be held that this vested IM* 

enough power to determine the shares into which the estate is to be Sk»lahdke and 

" ^ Others 

divided, for if so the trustees would have power to exclude the wife or ^^^^^ ^^ 
any one of the children from any benefit under the will. In my Others. 
opinion they — the interests of the wife and children — are fixed. 

Thirdly : What are the shares taken by the wife and children 
respectively? According to Newill v. Newill (L.R. 7 Ch. 253) to 
which Mr. Fleming directed my attention, and according to the rule 
stated at page 200 in Theobald on Wills, it appears that under a 
bequest of this kind the children and the wife all take in equal shares, 
and there will be a declaration accordingly. 

Lastly : Have the trustees a power of sale ? The words of the 
will are : "To act according to their best opinion for the welfare and 
" benefit of my dear family." There are two things that assist us in 
arriving at what the testator meant. In the first place the will 
contains a charge of debts. In order to pay them it is necessary to 
have recourse to the real estate; therefore a charge of that kind 
gives a power of sale. Secondly, in the ordinary way where a 
number of persons are to take a beneficial interest equally, this is 
accomplished by converting the subject of the gift into money and 
dividing the proceeds. In that way they get absolute equality. 
Applying these two things I cannot doubt that the testator intended 
when the ultimate distribution came that the trustees should have a 
power of sale. It may be that under the direction contained in the 
will the trustees might think it necessary for the convenience and 
benefit of the parties that the conversion of the estate should be 
postponed or accelerated. I think the power contained in the will is 
large enough to authorise that. When plain language is used I am 
not inclined to pare it down. 

I therefore decide : (1) That the grandchildren are excluded from 
any benefit under the will; (2) That the wife and children take equally 
as joint- tenants ; and (3) That the trustees have a power of sale of the 
real as well as of the personal estate. The costs of all parties to come 
out of the estate. , 
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WAY, C.J. jfi fiie Supreme Court, — Nisi Prius, 

THE ADELAIDE MARINE AND FIRE INSURANCE 



1884 
May 27, 28, 29, 30; 

June2; COMPANY V. THE COLONIAL INSURANCE COMPANY 



September 19. 



OP NEW ZEALAND jlnd REYNELL & REINECKE. 

Marine Insurance — Agent^s authority to accept Risks — Existence of a'Contract— 
Parol Evidence of Usage — Commencement of Adventure — Insurable Interest^ 
Meaning offo.h, 

Messrs. M. C. & 6. yerbally accepted the followiog offer :— " We further agree to 
supply a cargo of wheat for the Buke of Sutherland at 4s. 7d. f.o.b. Timaru, provided 
she has sailed from Algoa Bay for that Port." 

The Plaintiff company accepted an application from M. C. & G. for the insurance 
of the cargo thus bought, and then proceeded to reinsure the whole of their risk, except 
£1,000, amongst other offices. On March 30th, 1882, they addressed the following 
''request for cover" to the Defendant company: — "Please hold us covered for not 
exceeding £2,000, being 2-14ths interest in cargo of wheat per Duke of Sutherland at 
and from Timaru, New Zealand, to United Kingdom or Contnient f.p.a. Rate 
charged to be that ruliug in New Zealand for similar risks." On the same day the 
Defendant company, through their agents, R. & B. (also Defendants in this action) 
sent the following cover-note in the form used in the business of the company :— "In 
accordance with your written request of even date you are hereby held provisionally 
insured in the sum of (not exceeding) £2,000 (being 2-14ths interest) on wheat cargo 
now on board, or to be shipped in the Duke of Sutherland^ tons, from Timaru, 

N.Z. to U.K. or continent, warranted f.p.a. Declarations to be made upon completion 
of shipment, and rate to be as charged in N.Z. for similar risks." 

The Duke of Sutherland was chartered by M. G. & G. In the beginning of May 
the Duke of Sutherland whilst loading was wrecked and wholly lost, together with 
that part of her cargo which was on board in the harbor. At the time of her loss she 
had on board a little more than four-fifths of a full cargo of wheat, amountiog in value 
to £11,500 lOs. 5d. The Plaintiffs paid this sum to M. C. & G., and by action sought 
to recover £1,642 19s. lOd. from the Defendant company upon the above contract. 

B. & B. were joined as Defendants after the original defence was filed, in order 
to make them directly liable in case of its being held that they had acte4 beyond 
their powers in giving the cover-note to the Plaintiffs. 

At the hearing the following evidence was given by G., one of the purchasers:— 
" The question arose (between me and the vendor's agent) as to when the wheat would 
" be at our risk. One day a lighter load of wheat going off to the Duke of Sutherland 
" got wet, and S. (the vendor's agent) wanted me to take this wheat, stating it was at 
" my risk when it went off the wharf into the lighters. I said, * No, the wheat is not at 
" my risk until it gets on board ship.' I refused to have any responsibility on wheat 
" until delivered on board ship, and then he said, * If you had insured in my company 
" the risk would have been covered from shore to ship,' and asked, * Will that be the 
"case with the insurance you have offered?' I said, 'No.' We did not accept the 
" wheat that was damaged in going off." 

Way, C.J. (before whom the case was tried without a jury), gave judgment for 
the Plaintiffs, and against the Defendant company on the following grounds : — 

(1) B. & B. had authority to accept the risk in question, they being held out 
by the Defendant company as their general agents. Linford v. Provincial 
Horse and Cattle Co, (10 Jur. N.S, 1067) and Barnes v. Ewing (L.B. 1 Ex. 
320) distinguished. 

(2) The parties were ad idem so far as the contract of insurance of March 90th, 
1882, was concerned, notwithstanding the fact that the words " Declarations 
"to be made on completion of shipment," which occur in the cover-note, 



LAW REPORTS. 85 

are not found in the request, and that in the request the risk is *' at and WAT, C.J. 
" from T.,** whilst in the cover-note it is " from T." 18g4 

(3) The adventure had begun, and the loading risk was not excluded from the " 
contract of insurance. Thb Adclaidk, 

(4) The evidence of G. (vide aupraj shewed that in this particular contract the compakt*^* 
words f.o.b. were used with the meaning that the bags of wheat were to be v. 

at the buyers* risk immediately they were put on board, and M. 0. A G. i "b^b^jJck "ca! 
had therefore an insurable interest. of N.Z. 

AcTioK tried before tlie Chief Justice to enforce an executory 
contract of marine insurance. 

Bundey, Q.C., Syman, Q.C, and Stow for tlie Plaintiffs. 

The Attorney- General (J, W, Doumer, Q,G,) and H, F, Downer 
for the Defendant company. 

Mann, Q.O., and G, O. Kingston for the Defendants Reynell and 
Seinecke. 

The arguments will sufficiently appear from the judgment : — 

Ottr ad VUlt, Stptembw 19. 

Way, C.J. — This is an action to enforce an executory contract for way, c.j. 

reinsurance. The Plaintiffs having accepted an applicafcion from 

Messrs. Morgan, Connor & Glyde, for insurance of a cargo of 

wheat, which was to be loaded for them on board the JDuke of 

Sutherland, at Timaru, in New Zealand, proceeded to reinsure the 

whole of their risk, except £1,000, amongst other marine insurance 

offices carrying on business in Adelaide. On the 30th March, 1882, 

they addressed what is called a " request " or " application for cover " 

to the Defendant company (whom 1 shall hereafter call " the 

" Defendants " simply) as follows : " Please hold us covered for not 
"exceeding £2,000, being 2-14ths interest in cargo of wheat per 

" Duke of Sutherland, at and from Timaru, New Zealand, to United 

" Kingdom or Continent, f .p.a. Rate charged to be that ruling in 

" New Zealand for similar risks." On the same day the Defendants* 

local managers, Messrs. Reynell Sd Reinecke, sent to the Plaintiffs on 

behalf of the Defendants the following ** cover-note " in the printed 

form used by them in their Adelaide business : — ** In accordance with 

" your written request of even date, you are hereby held provisionally 

"insured in the sum of (not exceeding) £2,000 (being 2-14ths interest) 

" on wheat cargo now on board or to be shipped in the Duke of Suther- 

" land, tons, from Timaru, N.Z., to U.K. or Continent, warrranted f .p.a. 

" Declarations to be made upon completion of shipment, and rate to be 

"as charged in N.Z. for similar risks." At the beginning of May the 

Duke of Sutherland (with her cargo) was wrecked and wholly lost 

At the time of her loss she h^d on board a little more than four-fifths 
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WAT, c J. of a full cargo of wheat, amounting in value to £11,600 19s. 6d. The 

^1 Plaintiffs paid their liability to Messrs. Morgan, Connor & Qlyde, and 

The Adelaide, have in tum been settled with by the reinsuring companies, except 

CoMPAKT the Defendants, who dispute any liability to the Plaintiffs on the 
The Colonial foUowinff CTOunds : —(1) That their agents, Messrs. Reynell and 

Insurance Co. o © \ / o » j 

or N.z. Reinecke, had no authority to bind them by the cover-note above set 
out ; (2) That there was no contract to insure as the parties were 
never ad idem; (3) That the adventure insured against had not 
begun ; and (4) That the Plaintiffs had no insurable interest. 

I. Messrs. Reynell & fleinecke were joined as Defendants after 
the original defence was filed in order to make them directly liable 
to the Plaintiffs in the event of it being held that they acted beyond 
their powers in giving the cover- note to the Plaintiffs. The power 
of attorney under which Messrs. Reynell & Reinecke acted was not 
produced. In order to prove the alleged agency it was shewn that 
in March 1882, when the Defendants established a branch business 
in Adelaide, Messrs. Reynell & Reinecke were appointed local 
managers and agents for the Defendants, and from that time were 
held out to the public and acted in that capacity. At the trial, on 
the authority of Smith v. McGuire (3 H. & N. 654), I held that 
these facts proved a general agency sufficient to authorise the 
alleged contract. It was argued for the Defendants that inasmuch as 
insurance agents for foreign companies invariably act under power of 
attorney, presumably limited by separate instructions, ,the power of 
attorney and instructions ought both to be produced in order to shew 
what was really the extent of the agents' authority. Linford v. 
Provincial Horse and Cattle Insurance Company (10 Jur. N.S. 1066) 
and Baines v. Ewing (L.R. 1 Ex. 320) were relied upon for this 
proposition, but it is supported by neither. In the first of these two 
cases the agent was merely one for receiving and submitting proposals, 
and had no power to grant policies. In the second it was shewn that 
in Liverpool it is notorious that an insurance broker's authority to 
underwrite policies is nearly always limited to some amount, and 
that the subscribing broker exceeded his limit. To make Baines v. 
Ewing applicable, the Defendants ought to have proved (and they did 
not attempt to prove) what were the limits of their agents' authority, 
that it was notorious that there were such limits, and that such 
limits had been exceeded. 

II. In order to shew that the parties were not ad idem two 
* differences between the request for cover and the cover-note were 
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relied on. In the cover-note the words " Declarations to be made on ^^^» ^••^• 
" completion of shipment," which do not occur in the request for 1^^ 



cover are inserted. The risk is described in the request as " at and the adblaidk, 

''from Timaru; " in the cover-note it is ''from Timaru " only. The goiufli^t 

request for cover was a letter wholly written. The cover-note being iKguEA^cK^co! 

in the printed form ordinarily used in the Defendants' Adelaide °*' ^■^* 

business, the occurrence in it of the words " Declarations to be made 

" on completion of shipment " is an indication that they describe a 

usual term of acceptance of marine risks. Messrs. Heynell and 

Beinecke's insurance clerk teUs us : " The declarations are always 

" supposed to be made at the completion of shipment or the ascer- 

" taining of values, that is so soon as the interests are known and 

" defined." This variance, therefore, between the request for cover 

and the cover-note appears to be merely the omission from one and 

the insertion in the other of a term always implied in contracts of 

this kind. 

And according to a number of leading insurance agents in 
this city, who were called for the Plaintiffs in the transacting of 
marine insurances — the words " from " and " at and from " in the 
request for cover in the cover-note, and in fact in all the executory 
documents down to the " insurance slip," from which the policy is 
prepared, are convertible terms — " from " is said to be an abbreviation 
for "at and from." In the words of one of the witnesses (Mr. 
Phillips) : " We regard * at and from * as usual words in the policy, 
" understood, and which like other stipulations cannot all be put in 
" the cover -slip." A list was also put in shewing that in about forty 
reinsurances accepted by the Defendants from the Plaintiffs " from " 
was used in the preliminary documents, and " at and from " in the 
final insurance slip. 

It was, however, objected that evidence of this usage was 
inadmissible — first, as contradicting the writing ; and secondly, 
because the words " at and from " have a well understood meaning 
in insurance law. With respect to the first objection, I adopt the 
language of Lord Campbell in Htmfrey v. Dale (7 El. & Bl. 266, at 
p. 274) : — " Whether this evidence be treated as explaining the 
" language used, or adding a tacitly implied incident to the contract 
" beyond those which are expressed, is not material. In either point 
" of view, it will be admissible unless it labors under the objection 
"of introducing something repugnant to or inconsistent with the 
" tenor of the written instrument. And, upon consideration of the 
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WAY, C.J. " sense in which that objection must be understood with reference to 
i¥* " this question, we think it does not In a certain 



The Adelaide. « sense everv material incident which is added to a written contract 

&c., Iksurance •' 

Company « varies it, makes it different from what it appeared to be, and so far 
iNsuRANCE^ca " ^^ inconsistent with it. If, by the side of the written contract 
OP N.z. (( yjifjf^Q^f^ jQu write the same contract with the added incident the 
"two would seem to impart different obligations, and be different 
" contracts." The second objection is, I think, well answered in the 
following observations of Mr. Justice Hill: — "I take the rule of 
" law to be this : That words in a contract relating to the common 
" transactions of life are to be construed according to their plain, 
" ordinary, and popular meaning ; but if, in reference to the subject- 
" matter of the contract, particular words or expressions have by 
" usage acquired a peculiar meaning, different from their plain, 
'^ ordinary, and popular meaning, parties using these words in such a 
" contract must be taken to have used them in their peculiar sense, 
" and evidence of usage fixing that sense is admissible to prove the 
" meaning. That I take to be the rule of law ; and it does not 
" depend upon the point whether the expression is in itself ambiguous 
" or unambiguous ; it depends upon the fact whether, in reference to 
" the subject-matter of the contract, the word or expression has 
" acquired a peculiar meaning.** Myers v. Sari (30 L.J.Q.B. 9.) 

III. It is argued that the risk iusured against had not commenced 
because, although the loss happened at Timaru, what was covered was 
a " cargo of wheat,'* and what was lost was only part of a cargo. 
The Plaintiffs contend that " cargo '* means that what is insured is 
something earning freight — " wheat,** which is " cargo.*' Mr. Ashwin, 
the Plaintiffs' secretary, says: "A cargo of wheat means a cargo 
" comprising wheat. If it were a mixed cargo of wheat and timber, 
" and the wheat only insured with me, I should define it cargo of 
" wheat.** Would he do so if the ship were filled up with gun-cotton 
instead of timber ? I cannot accept the Plaintiffs* definition. What 
they covered for the assured was " cargo of wheat per Duke of 
" Sutherland,'^ what they offered to Defendants in the request for 
cover was 2-14ths interest in cargo of " wheat per Duke of Sutherland,^^ 
and that is how " wheat cargo ** must be interpreted in the cover-note 
if the cover-note is to be held to be part of a contract. " What then,*' 
says Cleasby, B., in Kreuger v. Blanck (L.R. 6 Ex. 179 at pp. 183-4), 
" does the word * cargo ' mean ? It means the cargo of the ship, that 
" which is put on board the ship or what the ship carries. I think it 
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" means the whole cargo." And Mellish, L. J. — delivering the judg- ^^^» ^•^• 

ment of the Court of Appeal in Borrowman v. Drayton (2 Ex. Div. 15 ^^ 

at p. 19) — says : " We are of opinion that an agreement to sell a Jhb ^^■^'^■^ 
" cargo is according to the plain and natural meaning of the words an Company 
" agreement to sell the entire quantity of goods loaded on board a \i«av^^cm^co, 
" vessel as freight for a particular voyage. Generally speaking the ^' ^'^' 
" term cargo, unless there is something in the context to give it a 
"different signification, means the entire load of the ship which 
carries it." Possibly, as it would be to the advantage of the insurers, 
if less than a whole ship-load were at their risk, the assured might 
have an option under such an insurance as this of shipping less than 
a full cargo. But I agree with the Defendants' counsel — Mr. Downer 
— that primd facie '* cargo of wheat " in this contract of insurance 
means a full and certainly not a mixed cargo. 

It does not follow that the risk does not begin until the 
loading of the cargo is complete. The experts in insurance business 
who were called were uncontradicted, although the Defendants' 
general manager was in Court during the trial, and they all agree 
that an executory contract of the kind under discussion includes 
the ** loading risk " which in practice is very rarely excluded. 
Several of the witnesses, speaking from fifteen to twenty years' 
experience, say they have only known the loading risk excluded 
once or twice. When the risk during loading is to be excluded, a 
warranty to that effect is inserted in the contract. Therefore, 
although the subject-matter of the insurance is a '' cargo of wheat," 
the indemnity contracted for covers a loss occurring during the 
loading. 

But it is said that as the Plaintiffs were in the habit of 
reinsuring with the Defendants, it must be taken as an implied term 
of the contract that the policy should be in the form commonly used 
by the Defendants which, it is also said, excludes the loading risk. 
There is no substantial difference in this respect between the form of 
policy used by the Defendants and an ordinary Lloyds policy, except 
that in the Defendants' policy after the words "loaden or to be 
loaden " the parenthesis common in modern policies ^' (including risk 
of craft to and from the ship or vessel)" is inserted, a difference in 
favor of rather than against the loading risk. (See Lowndes on Marine 
Insurance, § 101.) I have been unable to discover any case decisive of 
the very point. In Anderson v. Morice (infra) the subject of the insur- 
ance was " rice," not " cargo of rice," and the dicta in that case as to 
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WAY, C.J. the commencement of the adventure insured against are, therefore, not 
1^^ in point. It does not appear to me that if " cargo of wheat " is filled in 



The Adelaide, as the subiect matter of insurance in the Defendants' policy that the 

&c., Insurance •» r j 

CoMPANT pig]j during loading would be excluded. If it would be, I think the 
iifsuBANCB^Ca form would have to be altered to prevent the exclusion of the loading 
OP N.z. j.jg^ 'jj carrying out this particular contract. The two cases cited by 
the Defendants have no bearing on the question. Jones v. The Neptune 
Marine Insurance Company (L.R. 7 Q.B. 702) was an action on a 
policy which was styled by Blackburn, J., " a peculiar one " — " an 
entirely new form of policy from beginning to end, and applicable 
to freight only.*' The words " from the loading " were held not to 
cover anything before the completion of the loading because of a 
special term of the policy as to the voyage being from Baber's Island. 
Beckett V. West of England Marine Insurance Company (25 L.T.R. N.S. 
739) decided that in a policy on freight " at and from Lagos " for the 
homeward voyage, the risk did not attach before the shipment of any 
of the homeward cargo. 

It was also objected that this insurance being f .p.a., if the cargo had 
been fully laden and as much of it as was lost had been thrown over- 
board or destroyed on the voyage, the insurers would have been freed 
from liability under the average clause. The answer is that in that 
the warranty against average expressly excepts the event — the 
stranding or sinking of the ship — which occasioned the loss. In 
other words, the contract covers the loss in one event, and excludes it 
in the other. 

IV. In order to give the Plaintiffs an insurable interest sufficient 
to maintain this action, it must be shewn that the wheat on board the 
Duke of Sutherland at the time of its loss belonged to or was at the 
risk of Messrs. Morgan, Connor & Glyde. If the wheat did not 
belong to them and was not at their risk, they suffered no loss by its 
perishing; the payment they made to the sellers was a voluntary 
payment, and they could recover nothing under their insurance with 
the Plaintiffs. The Plaintiffs also in this state of facts made a 
voluntary payment when they settled with Morgan, Connor & Glyde, 
and having sustained no loss under the risk they undertook, have no 
insurable interest to support the contract now sued on. 

In this admittedly difficult enquiry we have for our guidance the 
decision of the Court of ultimate resort in England after a remarkable 
conflict of judicial opinion upon a dispute very like the present in the 
great case of Anderson v. Morice (L.E. 10 C.P. 68, 609, and 1 App. Ca. 
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713). In that case three judges in the Court of Common Pleas held ^^^» c.j. 
there was an insurable interest. The Court of Exchequer Chamber, by '®®* 



a majority of fiye judges against one dissentient judge, reversed the J"« adrlaid*. 
judgment of the Common Pleas, and the House of Lords was equally Compant 
divided in opinion, so that the decision of the Exchequer Chamber i^gjj^^cS^o, 
against the insurable interest stands. If the present case cannot be ^' ^'^' 
distinguished from Anderson y. Morice, the Plaintiffs cannot recover. 
They can only succeed if there are differences, taking their case out 
of the rule in Anderson v. Morice. There is a striking resemblance in 
the facts of both cases. The material part of the contract in Anderson 
V. Morice was — " Bought the cargo of rice per Sunbeam at 9s. l^d. per 
'' cwt. cost and freight. Payment by seller's draft on purchasers at 
" six months* sight, with documents attached." In this case the 
contract was a verbal acceptance of the following offer; — "We 
" further agree to supply a cargo of wheat for the BuJce of Sutherland 
" at 4s. 7d. f.o.b., Timaru, provided she has sailed from Algoa 
" Bay for that port. Sacks, 9d." In Anderson v. Morice the Sunbeam 
foundered when 8,878 bags had been shipped, and 1,400 or 1,600 bags 
were wanted to complete the cargo. When the Buke of Sutherland 
was lost 10,500 bags out of a complete cargo of 13,000 had been taken 
on board. The buyer in Anderson v. Morice paid for the rice which 
was lost, as did also Morgan, Connor & Glyde for the wheat — ^the 
difference being that in Anderson v. Morice the payment was made to 
fix the underwriters with liability, and in this case there has been 
no suggestion of any such motive for the payment. The ratio 
decidendi in Anderson v. Morice was really an application to the 
bargaining question of Lord Blackburn's well-known rule : " When 
" by the agreement the vendor is to do anything to the goods 
" for the purpose of putting them into that state in which the 
" purchaser is bound to accept them, or as it is sometimes worded, into 
" a deliverable state, the performance of these things shall (in the • 
" absence of circumstances indicating a contrary intention) be taken 
"to be a condition precedent to the vesting of the property." 
(Blackburn on Sales, 151.) In the Exchequer Chamber, after point- 
ing out that " risk and property generally go together,*' Mr. Justice 
Blackburn said — " We proceed on the ground that the primd facie 
"rule of construction is that the parties intended that the risk 
" should become that of the buyer, Anderson, when and not tiU the 
" whole loading was complete, so as to enable the shippers, by getting 
" the shipping documents, to call on the buyer to accept and pay for 
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« 

WAY, C.J. " the cargo, and tliat there is nothing in this contract to rebut the 

1^ " presumption that such was the intention/' (10 C.P. 619.) The 

Th» Adelaide, same doctrinc is thus applied by Lord Hatherley — " Now comes the 
CoMPAMT " question : What was it that was to be at the risk of Anderson? I 
F^suEANCE^Co' " apprehend that what was to be at his risk was what he had 
OF N.z. a purchased. It appears to me that he was to be at the risk of the 
" cargo which was to be sent to him by the Sunbeam, and that the 
** property would not pass until that thing was brought into existence 
" which he had bought." (1 App. Ca. at p. 730.) " I am quite unable 
" to see how this rice, supposing the whole cargo of it when completed 
" was to be at the risk of the vendee, can be said to have been at his 
" risk when the thing he bought never had been brought into exis- 
" tence at all. The vessel unfortunately sank before the cargo of rice 
" had ever been completed, and therefore the thing which was to be 
" insured against had never come into existence, and of course the 
" vendee had never acquired an interest in that which had never been 
'* in a state in which it could be tendered to him for his acceptance.' 
(1 App. Ca. 733.) 

The conflict of judicial opinion in Anderson v. Morice was not so 
much as to the property in the rice having passed as with respect to 
the buyer having undertaken its risk during loading. The Court of 
Common Fleas, no doubt, decided that the property did pass to the 
buyer; but Lord O'Hagan was the only member of the Appellate 
Courts who held the same opinion. Mr. Justice Quain, in the 
Exchequer Chamber, and Lord Selborne in the House of Lords, who 
were the other dissentient judges on appeal, held, not that the property 
had passed, but that the FlaiutifP having insured on the motion 
of the seller, and paid for the rice which was lost, it must be taken 
that the understanding was that the rice was all along at his risk, in 
which view Lord O'Hagan also concurred. 

Let us then see what are the points of difference between Anderson 
V. Morice and the present case. They are these — First, in Anderson 
V. Morice the ship was chartered by the seller, in this case by the 
buyers ; second, under the contract before us the cargo was to be 
** f.o.b ; " and third, an admission by Mr. Glyde, one of the buyers 
to the sellers' agent, whilst the wheat was in course of delivery, 
that it was at the risk of the buyers after it was put on board. There 
is another variance between the two contracts which may be noticed 
in passing ; but which seems to me to be in form and not of substance. 
In Anderson v. Morice payment was by a sellers' draft on purchasers 
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at six monthB' " sight, with documents attached/* which was held to ^^^* ^J- 
indicate that the property would not pass until the complete cargo had ^®^ 



been supplied, and the hill of lading could be attached. See per Black- th« Ade^xdb, 

burn, J. (10 C.P. 618-9), and per Lord Hatherley (1 App. Ca. 728). In "cohfaht 

the contract before us nothing being said as to shipping documents iHsuEAwci^Ca! 

(subject to the differences between the contracts to be presently *^' ^•^* 

discussed, and also to the sellers* hold on the cargo for the price), 

the property would pass a stage earlier than in Anderson v. Morice 

— viz., on the completion of the cargo, and before the signature 

of the bills of lading. The parties might, if they pleased, do 

without a bill of lading at all. See Bowes v. Shand (2 App. Ca. 

455). Nothing being said in the contract as to the time of payment 

of the price (in the absence of any local usage a« to credit), payment 

of the price in cash and delivery of the cargo would be concurrent 

conditions. Blackburn on Sales (198-9) — Benjamin on Sales (3rd 

Ed. 581-667). In Anderson v. Morice the time of giving the bill 

for the price and in the present case the time of payment had not 

come when the ship was lost. 

1. Turning, then, to the first difference between the two contracts. 
In Anderson v. Morice the Sunbeam was chartered by the sellers, and 
the price included the freight. There was no privity between the ship- 
owner and the buyer, and the buyer had no control over the ship or the 
cargo during the progress of the shipment. It was the same as if the 
ship were the seller's own. In this case the JDuke of Sutherland was 
chartered by the buyers. " The charter party," if I may adopt the 
words of Lord Cairns in Berndtson v. Strang (L.R. 3 Ch. App. 588 at 
p. 690), "was a charter of an ordinary kind, not making** (Morgan, 
Connor & Glyde) "even for the time the owners or hirers of the 
" ship, but merely operating as by way of contract with the owners of 
" the ship that they would carry*' (wheat) "to a particular port.'* 
This chartering of the ship by the buyers, Mr. Symon argued for the 
Plaintiffs, distinguishes the present case from Anderson v. Morice, 
It is the same as if the Buke of Sutherland were the purchasers' own 
iship, and conseq^uently, he said, the wheat vested bag by bag as it was 
put on board. I do not think the Plaintiffs' contention on this point 
can be more aptly put than in the words of Cotton, L. J., in Mirahita 
V. Imperial Ottoman Bank (3 Ex. Div. 164 at p. 172) — "Under a contract 
" for sale of chattels not specific the property does not pass to the 
" purchaser unless there is afterwards an appropriation of the specific 
" chattels to pass under the contract, that is unless both parties agree 
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WAY, C.J. " as to the specific chattels in which the property is to pass, and 

1^* ** nothing remains to be done in order to pass it. In the case of such 

The Adelaide, " a contract the delivery by the vendor to a common carrier or (unless 

Company « the effect of the shipment is restricted by the terms of the bill 

iMtraAHCB^Ca " ^^ lading) shipment on board a ship of or chartered for the 

OF N.z. a purchaser is an appropriation sufficient to pass the property." 

(And then the Lord Justice proceeds to shew how the vendor can 

prevent what would likewise be a complete appropriation by taking 

the bills of lading in his own name. It must be borne in mind that 

the Lord Justice was dealing with the case of a complete shipment 

and not of one in course of completion, and his judgment, though it 

states the Plaintiff's argument, does not decide the point under 

discussion.) 

The rule in AnAerson v. Morice may, as to this part of the case, 
be stated as follows : — On the sale of a cargo of goods, not specific, 
to be delivered on board a ship chartered by the seller, the goods 
put on board to make up the cargo are not finally appropriated to 
the contract and do not become the buyer's, nor are they at his risk, 
until the cargo is complete. To this rule the Plaintiffs say must 
be added a second: That when the ship is charterfed by the buyer 
the goods are appropriated to the contract and become the buyer's, 
and are at his risk as they are put on board and before the 
completion of the cargo. I have been unable to discover any 
authority for this addition to the rule in Anderson v. Morice. It is 
contrary to the words of the contract und^r which the buyer agrees 
to take a cargo, but does not agree to take part of a cargo. It is 
opposed to the rule in Applehy v. Myers (L.E. 2 C.P. 651) adopted 
in Anderson v. Morice that where payment is to be made on com- 
pletion of a contract nothing can be recovered when completion is 
prevented by an accident for which neither party is to blame. It 
also disregards Lord Blackburn's rule (also adopted in Anderson v. 
Morice)^ which is as applicable to goods to be put " into that state in 
** which the purchaser is bound to accept them," by their being 
loaded on board the buyer's ship as by their being loaded on board 
the seller's ship. Let us apply the Plaintiff's rule to an analogous 
case. I send to a shop for a bottle full of oil, or a sack full of 
wheat, and by some accident, as the bottle or the sack is being filled, 
and before it is full the bottle is broken or the bag rent, and the oil 
is spilt or the wheat wasted. According to the Plaintiffs the loss of 
the oil or the wheat will be mine if I sent my own bottle or my own 
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sack to be filled ; but the slxopkeeper's if the bottle or the sack ^^^' ^ J- 

belonged to him. The casee appear to me to establish that the loss ^^i 

in either case is the shopkeeper's. It seems to be overlooked by the J™ Adelaide, 

t^ r J 4c., Insurancb 

Plaintiffs that in the cases put, the bottle, the sack, and the ship serve company 
two purposes at different stages of the transaction. In the first or i^^^J^^^^qq^ 
executory stage they are receptacles for measuring and distinguishing °' ^'^' 
what, when the goods are in "a deliverable state," are to be finally 
appropriated to the contract. In the second or executed stage they 
are the receptacles for what is finally appropriated to and deliverable 
under the contract. It is at this second stage only that the owner- 
ship of the receptacle becomes material with respect to the delivery 
and possession of the goods. This seems to me to be the effect of the 
decision in Anderson v. Morice^ and to be in no way inconsistent with 
Aldridge v. Johnson (7 E. & B. 885), or LangtonY, Higgins (4 H. & N. 
402). See also Brians v. Nix (4 M. & W. 775), and Ogg v. Shuter 
(L.R. 10 C.P. 159), reversed on appeal (1 C.P. Div. 47). 

The loading of a ship cannot ordinarily be accomplished uno icfu, and 
accordingly there are numerous decisions as to what acts in the course 
of a shipment will amount to an appropriation of goods under a con- 
tract of sale. The cases are well summarised by Mr. Campbell in his 
work on the sale of goods : " Shipment is a complex act comprising the 
" collection and preparation of the goods, bringing them upon the 
" wharf where the ship is loading, or by lighters alongside a vessel at 
" anchor, hoisting and stowing them on board, and finally the decision 
" of the shipper as to the disposal of them. It may be stated 
" generally that where a contract is made for goods to he shipped it is 
" the completion of the shipment considered as an entire act, and not 
" the doing of any one or more of the acts necessary to a shipment, 
" that determines the appropriation of the goods. As a general rule 
"not only the right of property but the right of possession, and 
" (generally speaking) the existence of the goods as specific identifi- 
"able things dates from the completion of the act of shipment. 

" The determining circumstance is the intention 

" of the shipper ; the critical epoch is the completion of the act of ship- 
" ment by the shipper obtaining the captain's signature to the bill of 
"lading. Frimd facie, the intention of the shipper in delivering 
" the goods on board is, that they should be carried by the captain as 
"bailee for the person indicated by the bill of lading; and this, 
" whether the ship is a general ship, a ship chartered by the consignee, 
" or even the consignee's own ship." — Campbell on Sale of Groods and 
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WAY. C.J. Commercial Agency (pp. 238, 239, 265, 266). "The cases,*' says 

^^ Baron Bramwell, " seem to me to shew that the act of shipment is not 

The adei^^d^e « completed till the bill of lading is given ; that if what is shipped is 
coMPAHY u t^g shipper's property till shipped on account of the shipowner or 
iifsuBScE^Co! " charterer, it remains uncertain on whose account it is shipped, and is 
OP N.z. II jjQ^ shipped on the latter's account till the bill of lading is given 
" deliverable to him:'— Qaharran v. Kreejt (L.R. 10 Ex. 274 at p. 281). 
Now, when the Duke of Sutherland was lost, " the critical epoch, 
" the completion of the act of shipment," whether by completion of 
the cargo or by the signing of the bill of lading, had not arrived. To 
select a case in which, like this, the ship had been chartered by the 
seller, let us suppose that, as in Mlenbow v. Magniac (6 Ex. 570), the 
sellers had before the loss found themselves unable to complete the 
cargo. Unless the buyers first elected to take a part cargo as a 
complete one, the sellers could have changed the destination of the 
wheat already on board and obtained a bill of lading for it in their 
own names. In that event the title of a second buyer from them 
would be good against the first. This is only one of many illustrations 
which might be selected from the decided cases that all that had been 
done when the ship was lost amounted to nothing more than prepara- 
tions to carry out the contract, and did not change the property in the 
wheat already on board. 

And this brings me to consider the observations of Mr. Justice 
Blackburn (10 O.P. 619, 620)— " We do not think that the 
"fact that the vessel was designated, and that, unless under 
"exceptional circumstances, the seller could not, without the 
** consent of the shipowner, take any goods once on board out 
" of her, affects the question as between the vendor and purchaser. 
" The Court below say that putting any rice on board the Stmheam 
** * was such an appropriation of the rice on board as to prevent the 
" * sellers from withdrawing that rice without the consent of the 
" * buyer.' If we could see anything in the contract to give the buyer 
" a right to object, we should think it indicated an intention that the 
" property so put on board should be at the buyer's risk ; but we 
" cannot find anything to that effect. If we could see anything to 
" indicate an intention that as each bag was shipped it should be at the 
" buyer's risk, we should think it indicated an intention that it should 
" not be taken out without his consent. But we cannot reason in 
" a circle. "We have, therefore, come to the conclusion that no part 
" of this rice ever was at the Plaintiff's risk, and that he never could 
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" have been called upon to pay for it, notwithstanding its loss.'* way, c.j. 

There is nothing in the contract before us (unless it is to be found 1^* 

in the second or third points of difference between this case and thb Adelaide 

^ '^ Ac, IsauaAircB 

Anderson v. Morice) giving the buyers a right to prevent any of the compaht 

«heat once placed on board from being withdrawn. The circumstance - ij^'t^^^. 

that the buyers of the wheat were also charterers of the ship was ^' ^•^' 

extrinsic to and independent of the contract. The sellers would have 

been as much bound to deliver a cargo on board the ship designated 

in the contract if the buyers instead of being charterers were 

owners, or if (being neither charterers nor owners) they had simply 

contracted with some other persons to fill her with wheat. Taking 

the case put by Lord Hatherley (1 App. Ca. 732), if the sellers having 

another ship to fill in a shorter time wanted to transfer to it say 500 

bags from the Duke of Sutherland, and were still able to fill the Duke 

of Sutherland within a reasonable time under the contract, what right 

would the buyers have to object ? No doubt, as in the case of the 

Simbeam, the sellers would have to arrange with the master as to the 

terms on which they could take away what they had put on board 

towards her loading. No doubt also the buyers could put pressure 

on the master to induce him to withhold his consent. They could say 

to the master — " As between you and us the sellers are our agents for 

"filling your ship, and we object to any of the wheat you have 

" received being transferred to the other ship." This, however, would 

be an objection by reason of the charter party, and not under the 

contract with the sellers. But supposing in spite of these objections 

the master consented to the removal of the 500 bags, and the loading 

was still completed within a reasonable time under the contract, 

could the buyers refuse to accept the cargo because of the 500 bags 

having been transferred to the other ship ? Borrowman v. Free (4 

Q.B. Div. 500) is an authority (if one be required) that they could 

not. I am unable then to find in the mere circumstance that the 

Duke of Sutherland was chartered by the buyers any indication that 

the wheat was to vest in the buyers bag by bag as it was put on 

board, or to be at their risk before the completion of the cargo. 

2. Does the term of the contract that the cargo was to be " f.o.b." 
(free on board) according to the interpretation of the phrase in the 
reported decisions, and without the aid of extrinsic evidence, alter the 
case in the Plaintiffs' favor ? If it were shewn that in the grain 
trade or in New Zealand there is a well understood usage that on 
the sale of a specific quantity of wheat to be delivered f.o.b,, the 

7 
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WAY, C.J. wheat as it is laden vests in the buyer sack by sack, or is at his risk 
^^ it would be a good and binding usage, which is the same thing as 

ft™ ^BURAN*' ^^y^°S *^** *^ express agreement to that effect would be valid. 

boMPANT Ag to which see Gasfle v. Flai/ford (L.R. 7 Ex. 98). No such 

iNsuttANCB^^Ca! 'isag© ^^ agreement has been proved ; but both parties are agreed 

OF N.z. ^Yig^,i the expression " free on board " means that the goods to which 

it is applied are to be at the buyer's risk immediately they are shipped* 

The controversy is that according to the Plaiutiffs the letters, f.o.b. 

mean that the buyer's risk begins when goods are placed on board 

ship preparatory to the completion of a contract for sale, and 

according to the Defendants the letters f.o.b. do not operate until the 

subject-matter to which they are to be applied comes into existence — 

in other words that they only apply to specific goods. Bearing in 

mind that the use of the expression f.o.b. has over and over again been 

^ held insufficient to prevent the vendor from taking the bill of lading 

in his own name and otherwise retaining the^f^ disponendi over the 

goods — as to which it will be sufficient to cite only O^y v. Shuter 

(1 C.P. Div. 47) — let us see what meaning has been placed upon the 

expression in the English courts. In Cowas-jee v. Thompson (5 Moore's 

P.C.C. 165 at p. 173) Lord Brougham, in delivering the judgment of 

the Judicial Committee, says — " It is proved beyond all doubt, indeed 

^4t is not denied, that when goods are sold in London ' free on board ' 

" the cost of shipping them falls on the seller ; but the buyer is con- 

" sidered as the shipper." The goods in litigation before the Judicial 

Committee were a completed shipment — that is specific goods — as also 

were the goods in contest in Brovm v. Hare (3 H. & N. 484 ; 4 ih. 

822), and so far as I can discover in all the cases turning on the use 

of the letters f.o.b. which had been reported up to the time of the 

argument in this case. Since then the report of the case of Stock v. 

Inglis before the Court of Appeal (12 Q.B. Div. 664) has been 

received in the colony, and that case deals with this very point. * The 

Master of the Rolls (at p. 573) says — " If the goods dealt with by 

" the contract were specific goods, it is not denied but that the words 

" * free on board,' according to the general understanding of 

" merchants, would mean more than merely that the shipper was to 

" put them on board at his expense ; they would mean that he was to 

" put them on board at his expense on account of the person for 

" whom they were shipped ; and in that case the goods so put on 

" board under such a contract would be at the risk of the buyer, 

" whether they were, lost or not on the voyage. Now that is the 
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"meaning of those words 'free on board' in a contract with regard ^^^» ^-J 

" to specific goods, and in that case the goods are at the purchaser's ll!l 

"risk, even though the payment is not to be made on the delivery of Thb adblaidi. 
" the goods on board, but at some other time, and although the bill of comfant 
" lading is sent forward by the seller with documents attached, in i "g* aSci "oJ 
" order that the goods shall not be finally delivered to the purchaser ®' ^•^* 
"until he has either accepted bills or paid cash." According, then, to 
the custom of merchants the words " free on board " mean when 
applied to specific goods that they are at the buyer's risk as soon as 
shipped. If, therefore, we look at the words of the contract it is a 
" cargo " which is to be " free on board," or if we look at the under- 
standing of merchants as to the same expression it refers to specific 
goods, and neither according to the words of the contract nor accord- 
ing to the custom of merchants does the expression cover the wheat 
which was on board the Duke of Sutherland at the time of her loss. 

In Stock V. IngliSf the Court of Appeal gave a larger effect to the 
letters f.o.b. than had been given to them in any previous case. In 
that case 390 tons of sugar were shipped f.o.b. at Hamburg, and on 
the passage to Bristol were to be apportioned between two contracts 
for sale of 200 tons each. Before the sugar was so apportioned the 
ship was lost. It was held that though the property in the sugar had 
not passed to the buyers the sugar was at their risk, and they had an 
insurable interest. In other words, the expression f.o.b. was applied 
to goods which had not become specific, and the case is an authority 
that there may be a contract under which goods not completely 
appropriated to the contract, and therefore not technically specific, 
may, by the use of the letters f.o.b., be placed at the buyers' risk. 
Of course it may be remarked that in that case the sugar had been 
appropriated to the two contracts, and that all that remained to be 
done was to divide it between the two. 

Lord Justice Baggallay intimated that " if called upon to express 
"an opinion at once," it would be that the provision to.b. would of 
itself place goods which were not specific as well as specific goods 
at the buyer's risk. But he and the other Lord Justices rested 
their judgment on the course of dealing between the parties and 
in that particular business as shewing that it was intended by the 
use of the letters f.o.b. in the contract to place the incompletely 
appropriated goods at the buyer's wish. In the present case no 
such course of dealing was proved as was in Stock v. Inglis, and 
falling back on the contract alone there is nothing else to indicate 
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WAY, C.J. tiiat the wheat not finally appropriated to the contract is to be at 

1??* the buyers' risk. It is said that this construction deprives the 

&" ^mtea'itcb ^®**®^® f.o.b. of any operation in this particular contract. That, 

Compact however, is not the case, as the words mean at all events that the 

iNsliEANCB'^ca! cargo is to be placed on board free of expense to the buyers, and 

OP N.z. further, that it would be at their risk should there be any interval 

between the completion of the lading and the payment of the price. 

And it does not follow that because under different circumstances the 

words would have a more extended meaning, that the fair construction 

of the contract should be altered in order to give these words the same 

meaning as they would have if the bargain were different. 

3. I have last to consider if any understanding that the buyers were 
to undertake the risk of the wheat put on board whilst the cargo was 
being loaded is established by evidence outside the written contract. 
As I have already pointed out this was the question upon which the 
conflict of judicial opinion in Anderson v. Morice chiefly arose. In 
this final step, as at each preceding step in this enquiry, I have 
had much difficulty in coming to a decision, and I recognise the force 
of the observations of the Master of the Rolls in Stock v. InglU (12 
Q.B. Div. at p. 571) — '* In my opinion it is the duty of a Court always 
'^ to lean in favor of an insurable interest, if possible, for it seems to 
" me that after underwriters have received the premium, the objection 
'' that there was no insurable interest is often, as nearly as possible, a 
" technical objection and one which has no real merit, certainly not as 
" between the assured and the insurer. Of course we must not 
" assume facts which do not exist, nor stretch the law beyond its 
" proper limits, but we ought, I think, to consider the question with a 
'^ mind if the facts and the law will allow it, to find in favor of an 
" insurable interest.'* 

Hitherto on this branch of the case I have been endeavoring to 
ascertain the intention of the parties to the contract from the writing 
itself, without the aid of extrinsic evidence. If the conclusion to which 
I have come, looking at the writing alone, is to be altered, it is by the 
following passage from the evidence of Mr. Glyde, one of the members 
of the firm of Morgan, Connor & Glyde. After being referred to the 
letter containing the sellers' offer of the wheat, he says : " I accepted 
" that offer on behalf of our firm verbally. Before the 31st March the 
" Duke of Sutherland had arrived at Timaru, and I then intimated to 
" Mr. Stead (the agent and manager for the sellers) : * We should 
" * require cargo.' lie asked about the insurance : * If I was going to 
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" * insure there op in Adelaide,' and I said : * We insure everything in ^-^^» ^••'• 
" * Adelaide.' He urged me to insure in New Zealand as he was ^^^ 



" director of the Union Insurance Company. The question arose : th« i^dmaidij. 
" When the wheat would be at our risk ? One day a lighter load of Comfaht 
" wheat going off to the Duke of Sutherland got wet, and Stead wanted J^g^HficTco"! 
" me to take this wheat, stating : * It was at my risk when it went off °' ^'^ 
" * the wharf into the lighters.' I said : * No, the wheat is not at my 
"*risk until it gets on board ship.' I refused to have any 
" responsibility on wheat until delivered on board ship, and then he 
" said : ' If you had insured in my company the risk would have been 
" * covered from shore to ship,' and asked : ' Will that be the case 
" ' with the insurance you have effected ? ' I said : * No.' We 
"did not accept the wheat that was damaged in going off." 
Now as to the effectv of this evidence it must, I think, be admitted 
that if we had to find out what the bargain really was without the 
writing, Mr. Glyde's evidence would be most cogent to prove that the 
wheat was at the buyers' risk as it went on board. But we have not 
to deal with secondary evidence ; we have the sellers' offer, which, if 
the construction previously placed on it is right, did not impose any 
risk on the buyer until the cargo was complete. Mr. Glyde says : " I 
'^ accepted that offer," and he says no more. Next, did the conversa- 
tion as to the wheat damaged in the lighters vary the contract? 
The seller argued that the risk began in the lighters. ^* No," said 
the buyer, " the wheat is not at my risk until it gets on board ship." 
This was really an argumentative admission with respect to a point not 
at that moment in controversy. A very little more said on either side 
would have altered the case. But we have to deal with what actually 
happened, and I fail to find in this conversation as narrated by Mr. 
Glyde any intention to vary the bargain, any proposal or acceptance 
of a new term as to property or risk. 

And yet it is plain enough that if we have already come at 
its right meaning, the contract failed to express what the parties 
intended it to mean and what they both thought it meant. 
Let us then look back at the writing once more to see if what 
Mr. Glyde says throws additional light upon it. The letters 
f.o.b. are symbols of a term of the bargain not expressed in words, 
which do not explain themselves, and the meaning of wh'ch must 
be got at in some way outside the document. Up to this point in 
trying to ascertain their meaning, I have confined myself to English 
mercantile usage, proved so often that judicial notice is taken of 
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WAY, C.J. it;^ It was, as I have said already, competent for the Plaintiffs to 
— l§§i prove (if they could, and as they did not) a trade usage wide enough 



The Adel^b, to covcr the meaning they contend for, or, as in Stock v. Inglis, a 
Company courso of dealing from which that meaning might bo inferred. Lord 

?Ns*uBANc«^c<J Justice Baggallay says the letters mean what the Plaintiffs say they 
OP N.z. mean, and the sellers and buyers might certainly use them, and prove 
that they used them in that sense. Is it proved that they did ? It is 
not proved that they used, or did not use, words when they were 
making the bargain declstring that such was the sense in which the 
letters f.o.b. were employed. But in ca.rrying out their contract they 
acted as if that was their understanding of the meaning. As in 
Anderson v. Morice, the buyers insured the wheat so as to cover the 
risk during the loading, and paid for it when it was lost. And we 
have an additional fact, which was absent in Anderson v. Morice, 
in Mr. Glyde's admission to Mr. Stead during the loading — ^that he 
understood the wheat to be at the buyers* risk as it was put on board, 
an admission, moreover, made ante litem motam. We do not know if 
this admission was based upon a trade usage, or upon previous 
dealings between the parties, or upon words used whilst the bargain 
was still in treaty — either of which might have been decisive as to 
the meaning the parties placed upon the term. But evidence of the 
usage, the course of dealing or the words, if such had been given, 
would only have been relevant to shew (as might have been shewn in 
other ways) the sense in which the letters f.o.b. were made use of. 
Is there any good reason why the admission may not be used for the 
same purpose, although we do not know the preliminary facts upon 
which the admission was based ? If I had to ascertain from a jury 
the meaning of the letters /o.J., as used in this contract, how could 
I withdraw from their consideration the admissions and acts of the 
parties as evidencing that the letters l^d the sense contended for by 
the Plaintiffs ? Can I act on that evidence ? It was not only not 
contradicted, it was not challenged on cross-examination, although 
led for the purpose of shewing the intentions of the buyers and 
sellers with respect to the risk. I find, therefore, as a fact that the 
letters f.o.b. in this particular contract were used with the meaning 
that the bags were to be at the buyers' risk immediately they were put 
on board, and it follows that the buyers had an insurable interest. 

Judgment for the Plaintiffs against the 
Defendant Company, and for the Defen- 
dants Beynell Sf BeinecJee. 
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In the Supreme Court. — In Banco, 
Ik thk matter op JAMES LONG, AN INSOLVENT. 



FULL COURT 

WAY, C. J., and 

BOUCAUT and 

BUNDEY, JJ. 



Insolvency Act 16 of 1860, s. 123 — Adjournment sine die — Susjncion as to ^gs* 

concealment of money, September 25. 

L. and his wife oame to Adelaide in 1883. In Aafin^st of that year an allotment 
of land was bought in the name of the wife, and a cottage was bnilt on it. After 
L.'s insolvency on May 31, 1884, the wife sold the property for j690. Neither 
the existence of this property nor the price for which it was subsequently 
sold were disclosed by L. till examination in the Insolvency Court, and there was 
then a great deal of shuffling in respect to it by both of them. It was clear that L. 
was solvent in 1883, and, further, both L. and his wife swore that the land was bought 
with the wife's own money. 

Held, that there being nothing to contradict the evidence as to the land being 
bought with the wife's money, the learned Commissioner was mistaken in adjourning 
the case sine die (although from the demeanor of the witnesses he was led to regard 
with suspicion the evidence of the wife's ownership). 

This was an appeal against an order of the Commissioner of 
Insolvency adjourning the hearing of the ease of James Long sine die 
and withdrawing his protection order on the following grounds : — 

(1) That there was no evidence to support an order adjourning the 

Insolvent's hearing sine die and withdrawing his protection. 

(2) That there was no evidence to support or justify the Court in 

finding or suspecting that the Insolvent had any lands, tene- 
ments, or hereditaments, goods, chattels, or other effects, 
which the Insolvent neglected or refused to make available 
for distribution amongst his creditors. 

(3) That the said order and adjournment, and also the fifaid finding 

and suspecting, were against the weight of evidence. 

(4) That the said order, adjournment, and finding were not, nor 

were either of them, warranted by law. 

(5) That the Insolvent is entitled to a second class certificate. 
Symon, Q.C. (with him O^Halloraji), for the Appellant — There 

can be no doubt that so far as the land is concerned it was either 
bought with the wife's money and was her own property, or it was 
settled upon her by her husband voluntarily when he was in solvent 
circumstances. As it is shewn by the schedule there was not a single 
debt due by him in 1883, and when she sold the property the money 
remained in her possession. The power of the Commissioner to 
adjourn a case sine die is not for the purpose of punishing people who 
do not give their evidence satisfactorily ; and here there is not one 
tittle of evidence of anything undisclosed by the Insolvent. 
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PULL couBT j)oumer, J. W., Q. C, for the Official Receiver— The question is : 

^^* Whether there is any evidence to justify the Official Receiver in 

Jambs ^^ jm ^^^^^^^^S ^^** *^is money belonged to the husband P The Commis- 
iHsoLVBNT. sioner believed that the transaction between them was fraudulent 
throughout. The statements made were inconsistent, and the wife 
gave absolutely false accounts of what she had done with the money. 
[Wat, C.J. — In the case of In re Wormleighton (3 S.A.L.R. 
91), according to Mr. Justice Gwynne : " The question the Court 
^' had to consider was, whether in point of law the Commissioner had 
^^jurisdiction to adjourn the examination of an Insolvent sine die 
*^ supposing there were grounds for suspecting that the Insolvent had 
" goods and chattels which he had neglected to account for.'/ It was 
said : *' It was not for the Commissioner to make an order of this 
** description upon a mere suspicion resting in his own mind," and 
Mr. Justice Gwynne assented to that. The Commissioner could not 
without any evidence, from a mere suspicion arising out of facts 
which might be personally known to him, act upon that. But when 
the whole of the evidence justified him in coming to the conclusion 
that the parties who gave that evidence had such an intention, then 
he would be right in adjourning the case sine dte."] 

Dotoner, J. JF., Q,C. — ^The Commissioner had an opportunity of 
weighing the evidence, and he firmly believed the money was the 
husband's. 

Wat, C.J. — On the main question there is no difference of opinion 
amongst us. So far as the construction of the section is concerned 
as to whether there must be evidence creating suspicion I say 
nothing, because I have always held that it is sufficient if there 
is suspicion in the mind of the Court. However, there is a dictum 
of Mr. Justice Gwynne the other way ; but in the case of In re 
Wormleighton there was evidence of the suspicion being held by 
other parties. I believe it has been held in this Court that it is 
sufficient if the suspicion is the suspicion of the Court founded 
upon evidence. I am not prepared at this moment to refer to the 
case ; but I may say that I believe it would be found on investigation 
that there is a judicial decision of this Court to the effect that the 
suspicion may be a suspicion of the Cotirt itself, and not necessarily 
of a creditor. As to this, however, I may be mistaken. My view of 
the case turns upon the judgment of the learned Commissioner, who 
has proceeded on the fact that he regarded the money that was 
invested in the purchase of this property, and the proceeds of the 
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property when it was sold, as belonging to the husband. In other ^^^^ couet 

words the property was taken in the wife's name as trustee for the ^^ 

husband. It appears to me that the evidence is all the other way. J» *^j^j^^ 
She said that when she married the Insolvent she was possessed of £150. i^bootbt. 
Prom time to time she allowed her husband to use the money. Some- ^^^' ^••'• 
times it was in the Savings Banks in this and in other colonies in her • 

name. When the husband actually received it, it was no doubt reduced 
to his possession, unless he engaged to keep it for her use. But whether 
that were the case or not, while he was in solvent circumstances it is 
clear he could replace the fund that originally belonged to his wife 
ill her hands for her separate use. And the evidence is clear that that 
was done. The learned Commissioner appears to have disbelieved 
the evidence of the wife that she had £100 in specie in her pockets 
when she came to this colony ; but there is nothing to contradict her, 
and it appears that this sum of money was withdrawn from the Bank 
for the purpose of being invested in a piece of land in her name, and 
when the land was sold the Insolvent was right — at least he was not 
wrong — ^in being silent about this property which was in his wife's 
name. No doubt there is something to justify the Commissioner's 
judgment as to the contradictory statements which the wife made 
with respect to the proceeds when she 'was examined in the Insolvent 
Court. I am not prepared to justify them ; but the case is not 
altered because she happened, from a spirit of secretiveness to give 
wrong information about her property. Although I do not justify 
misstatements of that kind, and although they are highly repre- 
hensible, still it does not alter her own rights. It appears to me 
that the property was rightly settled in the wife's name. I desire to 
express no definite opinion with respect to the sum of money in the 
Savings Bank in the wife's name at the time of the insolvency. That 
is a question for further enquiry. I think it is very likely that the 
various sums she paid into the bank were obtained from her husband, 
and are now wrongfully kept from his creditors. On the point upon 
which the adjournment sine die was ordered I disagree with the 
conclusion come to by the learned Commissioner. 

BoucATJT, J. — The respect I have for the learned Commissioner of boucaut, j. 
Insolvency requires that I should give the reasons for coming to the 
the conclusion that I have. I am glad I am relieved from the 
necessity of expressing any different judgment from the case of 
In re Wormleighton. I was not aware of the strong remarks, 
in favor of the view Mr. Symon contends for, that fell from 
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FULL couET ^^^ j^te Mr. Justice Gwynne. On looting at the words carefully 

^^ 1 am rather of opinion that they can be supported. Mr. Justice 

Jambs hom^^ Wearing remarked that the words of clause 123 are : " * If it shall 
Insolvekt. ti i appear to such CoUrt that the Insolvent has or is suspected to 
BOUCAUT.J. "^iiave,' &c. Would not different language be used if it was the 
" Court that was to suspect ?'* It is manifestly unjust to the 
Insolyent in this case that he should be detained in gaol because 
somebody has a suspicion against him in regard to another feature of 
the case. The Commissioner went on the view that he suspected and 
believed that the money with which the woman bought the land was 
not her money. That might not be the case, and the evidence shews 
that at the time of the land being bought there were no debts. If it 
was the wife's money that and the subsequent transactions could not 
be impeached. Until the wife has been attacked on that ground, and 
her transaction with her husband has been impeached in the proper 
Court, it must be taken to be a good settlement. The land was 
bought in her name while there were no debts, and that being so the 
wife could, both in law and in equity, defy her husband. There is 
nothing to shew that the certificate of title and the transaction by 
which the land became vested in her were fraudulent, and I think 
that the Commissioner is bound to start with the settlement on the 
wife as valid until proved to the contrary ; and that being the case 
the owning of money by her is easily accounted for. There appears 
to have been some pressure used in this case, which the Court had no 
right to put on the husband. 
BUNDEY, J. Btjndet, J. — I think the original question is entirely whether the 
money is the wife's. Assuming, however, that she borrowed money 
from her husband in the first instance, and that later on a further 
sum was made over to her by the husband while he was solvent, that 
amount would in no way belong to his creditors. I am not at all 
sure that the case of In re WormleigJiton is not correctly decided. 
I think a suspicion must not be a suspicion only of the Court. 
These cases will be prolific enough before long since the passing of 
the Married Women's Property Act, and therefore it behoves this 
Court to look narrowly into the evidence when it comes before them. 
And looking at the evidence of the transaction between husband and 
wife in this case, what is there that is contrary to what the law 
allows ? It is possible that these people were swindlers ; but 
so far as the evidence goes it is clear that the woman had an 
account for £J50. She invested money to obtain a home, and the 
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man went into buBiness and was unfortunate. But it does not follow full court 

that the original transaction is fraudulent and Toid, and on that point ^^ 

I am unable to agree with the learned Commissioner. i« *^« Mottw of 

Jambs Lose, ah 

Commissioner's order reversed, and the case Ihsolvbht. 
remitted hack for the final hearing to he b^ndey, j. 
proceeded with. 



In the Supreme Court, — In Banco, pull couet 

WAY, C. J., and 

TRUMBLE V, PENNA. . boucaut and 

BUNDEY, JJ. 



Local Court Appeal — Nonsuit — Trover — Goods in chest of drawers handed over 

to third person as security for a deht^- Evidence of custody of goods, SevtmiUr 29 

In this case the Plaintiff being indebted to one B. arranged that he (Plaintiff) 
should deposit certain furniture — inter alia a ohest of drawers — ^with the Defendant 
as seourity for the debt. The chest of drawers contained certain personal effects, 
including school prizes, ph'btographs, letters, books, &c., not intended to be pledged. 
The goods were first stored in a dairy and afterwards in a woolshed with the consent 
of Plaintiff. Plaintiff, whilst goods were so stored, visited the place and unlocked the 
drawers, but did not give the keys to Defendant and did not get any order from B. 
for leave to take away the contents of the drawers. Plaintiff afterwards sold the 
goods to B. who took them — ^including the chest of drawers and its contents— away. 
After they had been taken away Plaintiff demanded the goods in the drawers from 
the Defendant. The Plaintiff then brought an action in the Local Court of Port 
Augusta and was nonsuited. 

Held, that the nonsuit was right as there was no evidence that the goods were in 
the custody or power of the Defendant when the demand was made. 

This was an appeal from the Local Court of Port Augusta, by 
way of rule nisi to shew cause why the judgment of the said Court 
should not be set aside on the following grounds : — 

(1) That the nonsuit was wrong in law. 

(2) That there was evidence that the goods or some of them 
which were alleged to have been detained by the Defendant 
were detained after demand had been made by the Plaintiff 
for their delivery up, and that the said goods or some of 
them were at the time of such demand in the possession or 
under the control of the Defendant. 

The facts appear fully in the judgment of the Chief Justice. 

Smithy W, v., for Plaintiff — The Defendant had control of the 
goods at the time of the demand made by the Plaintiff for them. 
Hiort V. Bott (L.E. 9 Ex. 86), Jones v. Dowle (9 M. & W. 19). 
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PULL couET Wigley, W. R, for Defendant— My client would not have been 

^^ justified in breaking open the chest of drawers containing the goods. 

Philpott V. Kelley (3 Ad. & E. 106), Verrall v. Bohimon (2 CM. & E. 
495), Williams v. Gesse (3 Bing. N.C. 849). 

Wat, C.J. — This rule will have to be discharged, and the judg- 
ment of the Local Court will be confirmed, although on different 
grounds. If I had tried the case myself I should have come to pre- 
cisely the same conclusion as the Special Magistrate of Port Augusta, 
who is very learned and very careful. It appears that the Plaintiff 
being indebted to a Mr. Brennan agreed to lodge with him his house- 
hold f lurniture as security for the debt. For some reason or other 
Mr. Brennan did not appear to have had a place in which to deposit 
the goods, and therefore said they should be left at the house of Mr. 
Penna, the Defendant. He made this arrangement with the Plaintiff 
without communicating with Mr. Penna, who was first informed of it 
by the Plaintiff himself. It then appeared that a dray was borrowed by 
Mr. Penna, and the household furniture was brought to his premises 
and deposited there. As a matter of fact the household furniture 
included a chest of drawers, which contained some articles not 
intended to be pledged, as well as school prizes, photographs, <&c., 
which were left apparently for safe custody. The person who 
brought the articles placed them over the Defendant's dairy, and the 
Plaintiff and his wife subsequently came to the Defendant's premises 
and wished to take some things from the chest of drawers. The 
Defendant said : " No ; these things, as you told me, were deposited 
** as security for Mr. Brennan, and you cannot take them away unless 
" you satisfy me that he is a consenting party." There were some 
interviews after this, and the chest of drawers was unlocked, and a 
number of things were taken out and put in a bundle. The Defendant's 
wife said the things had better^be left for Brennan to see. Then 
Brennan and the Plaintiff came on two occasions, and had some 
talk together ; but neither of them said a word to the Defendant 
as to the subject-matter of the bailment. Now, if the Plaintiff 
wanted to take away those things — if he were still of the same mind — 
why did he not say in the presence of Brennan : " Those things that 
" are in the chest of drawers are my property, Mr. Brennan ; have you 
" any objection to my taking them P " He said nothing of that kind. 
They had a private conversation together, but no attempt is made to 
press this claim upon the Defendant to allow these things to be taken 
away. Then the goods are sent to the woolshed by the Defendant. 
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In all probability the dairy was tbought not to be a safe receptacle ^^^^ couet 

for articles of this kind. The woolshed would probably be a safer ^®* 

and more convenient receptacle than the dairy, and the bundle which 

had been taken out -of the chest of drawers, and which had not 

subsequently been demanded by the FlaintifE, was also taken away to 

the woolshed. The Plaintiff knowing that the goods were at the 

woolshed, went there and put the bundle back into the chest of 

drawers. Therefore he was a consenting party to the goods being 

taken care of at the woolshed. The Plaintiff had an interview with Bren- 

nan afterwards at which it was arranged that Brennan should become 

the owner of the furniture in satisfaction of the debt ; but not a word 

was said as to the contents of the chest of drawers. It would have 

been better if the Plaintiff had made arrangements to take his things 

away in good time. However, the things were left to their chance, 

and the purchaser, Brennan, or his brother, who had bought the 

things from the Plaintiff — it is not clear which — took the goods, 

including the chest of drawers, away from the woolshed. That being 

done the Plaintiff demanded possession of his goods of the Defendant. 

Now, whilst the goods were in the possession of the Defendant, and 

when Brennan, the pledgee of the household furniture, stood by, he 

was silent on the subject, and that on two occasions. And when the 

goods were taken away to the woolshed, as I have pointed out, he 

replaced the bundle in the chest of drawers, and made the latter 

the receptacle of a portion of the goods belonging to him. When he 

sold the goods he took no precautions whatever for the delivery of 

the articles in the chest of drawers to himself, and on a previous 

occasion when the Defendant's wife had suggested that the goods 

should be left there in order that Brennan might see them, and say 

whether they belonged to the Plaintiff or not, he refused to allow the 

goods to be so left. Therefore the Plaintiff had not only taken no 

precautions to take the goods belonging to him out of the chest of 

drawers, not only failed to obtain an order for the goods from the 

purchaser of the chest, but he refused to allow the Defendant to 

have the keys for the purpose of taking the goods out. And then 

after the chest was taken away by the purchaser he made a demand 

of the Defendant for the goods. If I had been in the position of 

the learned magistrate I should have been obliged to come to the 

same conclusion as he did — ^that there was no evidence to shew that 

the goods were in the custody or power of the Defendant at the time 

of the demand. Therefore the rule ought to be discharged. 
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PULL couET BoucAUT, J. — When Mr. Smith moyed for this rule in Chambers 

^^^ I was at first very much against it, but the learned counsel called 

TaiTMBLB my attention to certain facts, and pressed me, that out of these facts 

pbnha. there were one or two difficult questions of law, which it was desirable 

BOUCAUT, J. should be determined by this Court. I then felt that it was proper for 
Mr. Smith to have his rule ; but inasmuch as I am less strongly against 
him to-day I think it only right that I should explain why I acquiesce 
in the view of my learned colleagues that the rule should be dis- 
charged. In the first place I must take into account the fact that 
Penna, the Defendant, acted handjide, gratuitously, and with a desire 
to oblige. The onus clearly lies on the Plaintiff to prove that he was 
right and the Defendant wrong, and to satisfy the Court that there 
was evidence calling upon the Local Court to give a verdict the other 
way. But he has failed in that respect. The nonsuit proceeded on 
the ground that there was no proper demand for the goods while at 
the Defendant's, and this decision was undoubtedly right. I have very 
little doubt that if there had been a proper demand the case would 
have assumed a different aspect. The* conversation which took place 
when the ladies went and demanded the goods clearly did not amount 
to a demand and a refusal. Penna simply said : *' I am holding these 
"things for Brennan," to which the ladies gave their acquiescence. 
They took the things out in a bundle and put them back again. 
Although the evidence rather leads me to a suspicion that there was 
a demand and refusal, still it is wanting in clearness, and the demand 
appears altogether too equivocal. Under the circumstances, there- 
fore, I feel I cannot disturb the finding of the Local Court. 
BUNDEY, J. BuNDET, J. — My learned colleagues have gone so fully into this 
case that it is only necessary for me to say a few words on the subject. 
One thing is quite clear, and that is that the goods in this chest of 
drawers belonged to the Plaintiff ; but if we look at the evidence of 
the Defendant it is apparent to my mind that he acted in this matter 
bond fide. His action appears to have been that of an honest man, 
and it is a singular fact that though the Plaintiff had two separate 
and distinct opportunities, yet he took no steps to get from Brennan 
the authority for the Defendant to hand these goods over. I do not 
see that the Court could come to any other conclusion, and am of 
opinion that the Magistrate was right in his decision. 

Appeal dismissed. 



LAW REPORTS. 



Ill 



In the Supreme Court— In Banco. ^^^^ couet 

WAY, C. J., and 

ADELAIDE STEAMTUG COMPANY LIMITED v, WELLS, b^ucaut.j. 



Covenant in Restraint of Trade — Reas<mahle Restriction — Waiver of Covenants — 
Construction of Covenants — " South Atustralian Waters," 



1884 
October 6^ 7, 8. 



The Defendant prior to and up to September 24th, 1872, was the owner of 
certain steamtngs, used for towing^ yesselB and other boats in South Australian waters, 
and on that date sold to one W. B. for yaluable consideration the steamtngs Sleanor 
and Sophia, and it was a term of the said purchase that the Defendant should, and 
he accordingly did, enter into a covenant that neither he, his executors, &c., should 
during the term of twenty-seyen years from the date of the said indenture employ 
any steam-yessel in which he, the Defendant, his executors, &c., might be 
interested, for towing purposes in the waters belonging to the province of S.A., and 
Bhonld not, directly or indirectly, be interested in the ownership of any tug or steam- 
vessel trading within S. A. waters. 

On April 19th, 1872, the aforesaid W. B. for valuable consideration assigned his 
interest in and under the said indenture to the Plaintiff company. 

On or about June 19th, 1884, the Defendant employed tiie steamship Enterprise, 
of which he was owner, in the river of P.A. in the province of S.A., to tow certain 
vessels. 

The steamship Enterpriae was bought by the Defendant from the Government. 

In December 1880 W. 6. had sold to the Defendant the steamship Qlenelg, 
which had been used by him at P.P. within the province of S.A., partly for lightering 
and partly for towing. 

An injunction having been granted to restrain the Defendant from towing vessels, 
&o., it was held upon appeal— 

(1) That the covenant was not an infraction of the law as to restraint of trade. 

(2) That there had been a breach of covenant by the Defendant. 

(3) That the Plaintiff company had now waived the covenant. 

The onus is oast upon the person infringing a covenant in restraint of trade to 
shew that it is unreasonable. 

A covenant is not necessarily unreasonable because unlimited as to space. 

By ''South Australian waters'' is meant— (1) the waters of South Australia 
proper, and not the waters of the Northern Territory ; and (2) the maritime waters 
of South Australia, and the Biver Murray are not therefore included. 



Appeal from judgment of Way, C.J., granting an injunction to 
restrain the Defendant from a breach of a certain covenant in 
restraint of trade. 

Mann, Q.C., Doivner, H. F,, and Sinclair^ for the Defendant (the 
Appellant). 

Symon, Q.G., and Moore, for the Plaintiff company (the 
Eespondents). 

The facts and arguments will suflBciently appear from the following 
judgments :— 

Wat, C.J. — ^This is an appeal from the decision given at the 
trial of the case before me in which I granted an injunction to 
restrain the Defendant from employing any steam-vessel in which he 
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PULL COUBT might be interested, for towing purposes in tbe waters belonging to 

^^* South Australia, and from being directly or indirectly interested in 

^TOoCoimlirr' *^® Ownership of any tug or steam- vessel engaged in tbe towing trade 
LiMiTBD in South Australia. On hearing Mr. Mann's and Mr. Downer's able 
arguments I confess that I was under the impression that the views 
which I expressed at the trial were erroneous, and that the injunction 
ought not be granted. The result, however, of Mr. Symon's argu- 
ment — I think I granted the injunction at the trial without calling 
upon him — has been to satisfy me that the view I took at the trial was 
right, and Mr. Downer's equally able reply has failed to remove that 
impression. There is no doubt whatever that there has been a breach 
by Captain Wells of the covenant which he entered into when he sold 
his steamtugs and the towing business to Captain Begg ; but it was 
argued that this covenant was in restraint of trade, and therefore 
void. I agreed with the Defendant at the trial, and I agree with 
him now, that so far as the covenant restrained him from entering 
into the passenger trade it was too large, and that it should not be 
enforced ; but the authorities shew that a covenant of this kind can 
be read distributively, and no doubt we can distinguish between what 
is simply a towage business and what is a passenger business. Now I 
agree that if this covenant extends so far as to prohibit the Defendant 
from towing vessels or having an interest in steamers engaged in the 
towing business in the waters of the Northern Territory or in the 
waters of the Eiver Murray, that it would be too large. Some recent 
cases have exploded the view as to the law on this subject, which at 
one time was prevalent, namely, that the restraint must not be 
unlimited as to space, which is the view laid down in the notes to 
Mitchell V. Reynolds in Smith's Leading Cases (1 Sm. L.C. 8th 
Ed. 417), which contains one of the ablest expositions extant as 
to this branch of the law. But it appears that the very masterly 
analysis of the law in Mr. Justice Fry's judgment in the case 
of Rousillon V. JRousillon (14 Ch. Div. 351), which has altogether 
exploded that rule as being an accurate statement of the law, 
and I see that Mr. Pollock in his work on the law of contracts, 
which is one of the most scientific of recent text books, adopts 
that view. At page 332 of his work he says : " Until lately it 
** was supposed to be an universal, or at least a general rule, that 
" the restraint must not be unlimited as to space. Bub the doctrine 
" of recent decisions is, or at the least tends to be, that the real 
"question is in every case whether the restriction imposed is com- 
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" mensurate with the benefit conferred It seems, there- ^^^^ coubt 

" fore, that the only rule which can be laid down in general terms is ^?* 

" that the restriction must in the particular case be reasonable, adil^b stbam- 

^ TTJO COMPAHT 

" Whether it be so is a question not of fact but of law." (Pollock Jaumo 

on Contracts, 3rd Ed. 332.) I have referred to this development — if I Wblls. 

may so express it — of the law on this subject, because it throws some ^^^* c.j» 

light upon the investigation in which we are engaged. As a matter 

of fact there is a limit in. this case — the limit of South Australia — 

whether it means South Australia in the limited sense contended for 

by the Plainti^S or in the more unlimited sense contended for by the 

Defendant. I think the rule on this subject cannot be better laid 

down than in the language of Chief Justice Tyndall in delivering 

the judgment of the Exchequer Chamber in the case of Hitchcock v. 

Goher (6 A. & E. 438) : " We agree in the general principle adopted 

** by the Court, that where the restraint of a party from carrying on a 

"trade is larger and wider than the protection of the party with whom 

" the contract is made can possibly require, such restraint must be 

" considered as unreasonable in law, and the contract which would 

" enforce it must be therefore void." In applying that rule let us 

look at the nature of the business in which Captain Wells was 

engaged at the time the contract was entered into. The seat of his 

business was at Port Adelaide, and he had two powerful tugs — the 

Eleanor and Sophia, They were principally engaged in the business 

of towing ships between Port Adelaide and the outer anchorage ; but 

Captain Wells was also prepared to undertake towage in any other 

part of the two gulfs, which are so prominent a feature in our coast* 

line, and even outside those gulfs ; and as a matter of fact he did under* 

take that business in a very large number of instances, and he had so 

complete a control over all the towage business of the colony that 

there was no other steamtug used for towing sea-going ships in the 

whole of South Australia. Occasionally ships going to or coming 

from Port Augusta were towed up and down by the passenger 

steamers ; but there was no other steamtug in South Australia except 

these two, that is to say he had what we popularly call a monopoly of 

the towage business of the colony. It was not a monopoly granted 

by any government ; but an advantage which he had secured by his 

legitimate business enterprise, and that goodwill he had a perfect 

right to transfer to another as much as he had a right to transfer the 

steamtugs by which he was carrying on his business, and according 

to the rule laid down by the Exchequer Chamber in Hiicheoch v. 

8 
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PULL COUET Coker (supra), the purchaser of the goodwill of the business was 

- ][¥* entitled to all the protection which he could possibly require for the 

adblaidiStiam- purpose of carrying on the business which he had purchased. Now, 
LiMiTiD in all South Australia proper the towage business is still conducted 
^''^- by the Steamtug Company, to whom the benefit of the Defendant's 
WAY, C.J. agreement with Captain Begg was transferred, with two exceptions — a 
small tug stationed at Fort Firie, and the Defendant's little steamer, 
the Enterprise. The Flaintiff company have now, with these slight 
exceptions, precisely the same monopoly — using the word in its 
popular acceptation — as Captain Wells had when he transferred the 
business fourteen years ago. Applying the law as laid down by the 
Exchequer Chamber to these facts, I cannot doubt that the restriction 
which prevented Captain Wells from entering into competition with 
Captain Begg in the whole of the maritime waters of South Australia, 
was as reasonable a prohibition in the year 1872 as it would be if the 
contract were entered into m the year 1884. Therefore, if that be the 
meaning of the Defendant's covenant, it is a good covenant, and he 
has broken it, and should be restrained from further breaches of it. 

Next we have to ascertain if it goes further. As I have said 
if it extended to the waters of the Northern Territory or to the 
Eiver Murray, in my opinion it would be greater than would be 
required for the protection of the business, and it would be void. 
As to the Northern Territory, it seems impossible that anyone could 
carry on the same business under the same management, and with 
the same steamtugs in those waters as at Fort Adelaide. With 
regard to the Biver Murray there is a physical obstacle in the shape 
of the bar at the mouth, which prevents large vessels entering tbe 
river, and it would be an unreasonable protection if little tugs were 
prevented from towing craft up and down the River Murray. I 
agree with Mr. Downer that we must not say that because a docu- 
ment, if it means a certain thing would be void, therefore we must 
say it means something else. We must look at the document and 
see if we cannot put another construction upon it ; but if it will not 
reasonably bear another construction, the parties for whose benefit 
it was made must take the consequence. But in construing auj 
written instrument we are bound, if there is any doubt, to put upon 
it such a construction as will give validity to it in place of a 
construction that would make it void. Do the words in this covenant 
extend to the Northern Territory? As to that I agree with Mr. 
Mann and Mr. Symon that the words in the two covenants must be 
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read in the same way. The words in the first covenant, " shall not ^^^^ coubt 
"use any steam- vessels ... in the waters belonging to the ^^^ 
"province of South Australia," and the words "South Australian -^ow^iP" S"aii. 

TUO COIIPAVT 

"waters " in the second covenant, in my opinion, mean exactly the 
same thing. Do "waters belonging to the Province of South 
Australia " and " South Australian waters *' in this contract mean the 
waters of the Northern Territory ? I am satisfied from the argu- 
ment presented by the Defendant that, to repeat an expression I 
used yesterday, " the Northern Territory, by virtue of annexation, is 
"part of the political organism called South Australia," subject to 
tbe same Q-overnment and the same legislature, and if we 
are speaking of political divisions, undoubtedly it is part of South 
Australia. But if language is used in its popular acceptation, we 
have to adopt the popular acceptation ; and if words are used in their 
technical, as opposed to their popular meaning, we must place upon 
the words their technical meaning. When South Australia was 
founded the Imperial Act, which authorised its foundation, used an 
expression not ordinarily adopted with respect to the colonies — 
an expression that has obtained prominence in the name of the 
colony ; that is to say. His Majesty was authorised by the 
Imperial Act, 4 and 5 Wm. IV. c. 95, " to erect within that part of 
"Australia which lies between certain meridians . . . one or 
" more province or provinces, and to fix the respective boundaries of 
"those provinces." Then, by a proclamation under that statute. His 
Majesty erected one province, and by virtue of his prerogative 
declared that it should be " known and called the province of South 
"Australia." In the statute the words "province" and "colony" 
are used as convertible terms. Under the statute by virtue of which 
the Northern Territory was annexed. Her Majesty Queen Victoria 
was authorised to " annex the country herein mentioned to any of 
the " colonies of Australia," and by the letters patent issued under 
the statute, what is now called the Northern Territory was annexed 
to South Australia, but the proclamation contained no declaration 
as to the name to be borne by the territory so annexed. We find 
on reference to the local statutes which have been quoted that 
the Northern Territory is referred to as " that part of the province 
"of South Australia commonly known as the Northern Territory," 
and we find in the official despatches between the Government of 
this colony and the Colonial Office reference is made to South Aus- 
tralia proper and to the Northern Territory. Her Majesty did not 
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FULL COUET exercise her prerogative with respect to tlie annexation of the 
1884 Northern Territory, so as to declare that it should be included 

adelaidb stbam- under the same name as was eiven to the colony by His Majesty 
LiMiTBD King William IV. It was politically annexed to the colony of South 
^"'^»- Australia, but there was no declaration that the country so annexed 
WAY, C.J. should bear the same name, and as was pointed out by my learned 
colleague, Mr. Justice Boucaut — supposing New G-uinea were 
annexed to Queensland, the political annexation might be very close, 
but New G-uinea would not probably be known as Queensland. 
By this I am supposing that both in official documents as well as 
in popular language, when people refer to South Australia they 
frequently do mean the country which King William lY. said 
** should be known as the province of South Australia," and when 
they refer to the Northern Territory they refer to it by that name. 
And as it is possible and quite probable that people should dis- 
criminate and call the province of South Australia still by its old 
name and the Northern Territory by that name, I think that since 
this document would be inapplicable and not binding at all if tbe 
words South Australia are used in their larger sense, these words 
must be taken to mean the waters which were necessary to be 
indicated in order to grant the protection that this document intended 
to give. Therefore I interpret the words " South Australian waters" 
and " waters belonging to the province of South Australia " as 
meaning the waters of South Australia proper, and not including 
the waters of the Northern Territory. 

Again, do these waters include the River Murray ? With respect 
to that it is quite evident that the word " waters " must not be taken 
literally and in the widest sense. Thefe must be a restriction placed 
upon it. Mr. Downer admits that it would not mean the waters of 
the Blue Lake at Mount Gambier, because they are not used by 
towing vessels, and therefore in the same sense I think we must 
take the word in the covenant to mean " maritime waters," which do 
not include the River Murray, where the towage of barges is alto- 
gether a different business, and where, although not physically, 
still in the ordinary course of business the steamer and the barge 
attached to it practically form one vessel. Therefore I think that 
the waters of the Northern Territory and the waters of the River 
Murray are excluded from the covenant. Upon that construction 
it appears to me that the covenant was not too large for the protection 
of the party for whom it was given. 
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The last question is : Has the benefit of this covenant been waited P ^'ULL coubt 

It appears that Captain Wells, being under the impression that the ^??* 

term of his covenant had expired, purchased first the steamer ai)«.au>iStiam- 

Gl-enelg, and afterwards the steamer Enterprise, The Qlenelg was Limitid 

used by him at Port Pirie, partly for lightering and partly for 

towage, but it does not follow that, because as Captain Begg was 

interested as covenantee, and also as a member of the company, 

that the sale by him to Captain Wells of the Glenelg bound the 

company, and even if it did it would only be as far as Captain 

Begg permitted — it would only be a licence pro tanto. The steamer 

Ole^ielg has since been sold, and therefore any rights with respect 

to her use for purposes of towage do not arise in the present 

case. Then the company could not have prevented Captain 

Wells from purchasing the Enterprise, If they had heard that 

he was about to buy her and went to remind him of his covenant, 

he might have said : " It is my business as to what I am going to do 

" with that steamer. When I injure you in any way you may come 

" to me about it." He took the vessel to Port Pirie ; then he brought 

her down to Port Adelaide, and began to do business in towing small 

craft in a manner that did not interfere with the Plaintiffs, and they 

did not complain. But a few months ago he had more powerful 

engines put into the EnterprisSy so as to fit her to tow ships of 

some hundreds of tons. That of course interfered with the Plaintiffs' 

business, and they gave him notice that he was doing what he had no 

right to do, and afterwards they instituted the law suit. I have been 

unable to see any waiver on the part of the Plaintiffs of their rights, 

or any sucli consent on their part to what the Defendant was doing, 

as would enable them to do no more than obtain redress by an action 

for damages without obtaining an injunction. 

I am of opinion (1) that this covenant is not an infraction of 
the law as to restraint of trade ; (2) that there has been a breacK 
of the covenant by the Defendant, and that the Plaintiffs have in^ 
no way been consenting parties to that breach of covenant; and 
(3) tKat the injunction granted at the trial ought to stand. 

BorcATJT, J. — It appears that in this case Captain Wells, the boucaut, j 
Defendant, indirectly sold to the Plaintiff company certain steam- 
tugs, and practically the towage business of Port Adelaide and part 
of the terms of the sale were that the Defendant should not for the 
space of twenty-seven years oppose them in the business. The 
covenant, unfortunately, is not couched in words that would bav^ 
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PULL COURT made it perfectly clear, and states that the Defendant was not for the 

^^ term mentioned to employ or be interested in the employment of any 

adblaidi Steam, steam-vessel for towing purposes in the waters belonging to the 
Limited province of South Australia, I think that any fair man, whether 
^^^' sitting as judge, justice, or arbitrator between the parties, would 
BOUCAUT, J. apart from any principles of law, seek to give the purchaser of a 
business the benefit that should accrue from it, and not let the man 
that sold it turn round and laugh at the purchaser. At the inception 
of the case and during the argument of Mr. Mann and Mr. Downer 
I was entirely with them, for I have looked up the law bearing; on the 
subject at different times, and I had in my mind the law as laid down 
in Mitchell v. Beynolds (1 Sm. L.C. 8th Ed. 417), viz., that all covenants 
in restraint of trade are prirndfaoie bad, and that the onus is upon the 
Plaintiff to shew that the covenant is good. But on looking at the 
late case of Bousillon v. Bousillon (14 Ch. Div. 351) it is clear that the 
doctrine supposed to be the old law on the subject is inaccurate. 
The first "go by'* to this seems to have been given by Lord 
Ellenborough, and the law has gradually developed until the case of 
Mallan v. Mai^ (11 M. & W. 653), and Bousillon v. Rousillon (supra.) 
In this latter case Mr. Justice Fry says — quoting from the judg- 
ment of the Court in Tallis v. Tallis (1 E. & B. 391) : " And, 
" unless the Defendant made it plainly and obviously clear that the 
"Plaintiff's interest did not require the Defendant's exclusion, or 
"that the public interest would be sacrificed if the Defendant's 
"intended publications are excluded, according to the general rule 
"before referred to we ought not to hold the contract void," and 
then he goes on to say : " In other words, the Court of Queen's 
" Bench threw upon the Defendant, who alleged the invalidity of the 
" contract on this ground, the burden of shewing that it was plainly 
"and obviously clear that the protection extended, by the proposed 
"exclusion of the Defendant's publications, beyond what the 
«* Plaintiff's interests required. And such, in my opinion, ought to 
" be the rule of law upon this point, because the Defendant is 
" seeking to put a restraint upon the freedom of contract, and he 
" who does that must, I think, shew that it is plainly necessary for the 
"purposes of freedom of trade." Now, undoubtedly it is more just 
between man and man that the rule should be as laid down by ihe 
Court of Queen's Bench and Mr. Justice Fry, because otherwise a 
restraint would be put upon the freedom of contract. In this case, 
therefore, the onus clearly lay upon We ^Pef^ndant of shewing that 
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the contract was an unreasonable one. It is admitted by the learned ^^^^ coubt 

counsel on botb sides that the words in the covenant—" the waters }^ 

"belonging to the province of South Australia" and " South ADttAro^swAii 
" Australian waters " — must be read so as to mean the same thing, lxmiwd 
and the question now arises as to whether they include the Wma«. 
waters of the Northern Territory and the River Murray. In bo^caut, j. 
reference to this it is not necessary for me to say whether the 
contract could not be so framed that it might include these waters ; 
but the question is, am I forced under this contract to consider that 
they are ? In considering the matter I must put a reasonable and 
fair construction on the words, and according to the law as summar- 
ised in Leake on Contracts (p. 229), the lesser signification must be 
taken if it reasonably can Ibe, and I am encouraged to take this view 
by two cases quoted by Mr. Symon. The terms used in the covenant 
might include the waters of the Northern Territory and the River 
Murray and other waters, or it might be used to mean the southern 
waters only. The 10th section of the Customs Act refers to " the 
"limits of the said province and the waters thereof." That might 
have extended to the Northern Territory, but that the legislature did 
not intend it to apply to the River Murray is plain by the next 
section, where they allude to the Act applying also to the waters of 
the Murray. I am warranted, therefore, in using the words in the 
same sense, and in coming to the conclusion that the words in the 
covenant do not include the waters of the Murray. As to whether 
the words include the waters of the Northern Territory, I do not 
intend to go over the ground which has been dealt with so exhaustively 
by my learned colleague the Chief Justice, although I am not 
influenced entirely by the aspect of the case as presented by him, as 
the Acts and despatches that he relies on were dealing with the 
political status of the colony. I ask — Is there any fair and reason- 
able intendment of the words that would exclude the waters of the 
I^orthern Territory ? I think there is. " The business of the 
steamtugs had been carried on at Port Adelaide and in the adjacent 
gulfs, and while the Defendant was carrying on this business the 
term " waters of South Australia" would not have included the 
waters of the Northern Territory, and I do not for a moment suppose 
that either of the parties ever contemplated an alteration in the 
possible meaning of the words taking place by the annexation of the 
Northern Territory to this colony. The business was at Port 
Adelaide and iu the adjacent gulfs, and the sale was in respect to 
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FULL couETtliem, and therefore, in my opinion, tlie term does not apply to tbe 

!^1 waters of the Northern Territory. This being so, the Defendant has 

ADBbAiDBSTBAH. jjot dischar^od the onus upon him of shewinff that the covenant was 

Tue Company or o 

LnirMD unreasonable. As to the question of laches, it does not affect my 
^^^' mind in the slightest degree. It is not necessary for me to say 
BOUCAUT, J. anything with regard to the Glenelg^ for she has been sold, and the 
Plaintiff company do not appear to have complained of the Enterprise 
towing at Port Pirie, but they did so when she came to Port Adelaide. 
For the above reasons I think the covenant is good and the injunction 
ought to stand. 

Appeal dismissed with costs. 



PULL COUET 

WAY, C. J., and 

BOUCAUT and 

BUNDEY, JJ. 



In the Supreme Court. — In Banco. 
In re THE ESTATE OF GOODCHILD, DECEASED. 



1884 "^^^ Assurance Companies Act No. 277 of 1882 — Public Trustee Act No. 188 

Augutt 22, of 1880 — Insufficiency of Estate to pay debts. 

HowmlbeT 13. 

The estate of an intestate being insnfSoient to pay his debts, and there being 
in existence two policies of insurance effected by him on his life, it was held 
that the moneys under the policies passed to the Public Trustee, and were in his 
hands assets in trust in the first place for the payment of creditors. 

This was a question referred to the Court by Mr. Justice Boucant 
from Chambers, and arose under the following circumstances : — 

William George Goodchild, on January 12th, 1884, died intestate* 
In 1874 he effected an insurance on his life for £500, and in 1877 
another for a similar amount, both of which insurances were existing 
at the time of his death. His estate was insufficient to pay his 
liabilities in full, and the Public Trustee made application under the 
Public Trustee Act for directions from the Court as to whether Mrs. 
Goodchild was entitled to receive the amount of both or either of 
these policies, notwithstanding the insufficiency of the estate to pay 
the debts. Mr. Justice Boucaut was of opinion that she was entitled 
only to the £500 in respect to the policy effected in 1874, but referred 
the whole matter to the Full Court. 

The estate became vested in the Public Trustee by virtue of 
8. 10 of the Public Trustee Act, and the claim made by the Petitioner, 
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the widow, was under s. 33 of the Life Assurance Companies Act full coubt 

1882, which is as follows : — " The property and interest of every ^^ 

"person assured, or of his personal representatives, in respect of ^'^ '•J^^'J^^I'^^'^ 

"any policy on the life of such person made bond fide by such ©isceased. 

"person, or in the moneys payable under or in respect of such 

"policy (including every sum payable by way of bonus or profit), 

" shall be exempt from liability to any law now or hereafter in force 

" relating to bankruptcy or insolvency, or to be seized or levied upon 

" by the process of any Court whatever, nor shall such property or 

" interest be affected by any assignment for the benefit of creditors 

" made under the insolvency laws in force for the time being: Provided 

" that no such policy nor contribution shall be so protected until the 

" policy shall have endured for at least two years, but that after an 

" endurance of two years such protection shall be afforded to the 

" extent of £200 of assurance and contributions, and after an 

" endurance of five years to the extent of £500, and after an 

" endurance of seven years to the extent of £1,000." 

Downer, H. ^., for the Petitioner — There is no reasen why the 
protection should be different in the case of a man's personal 
representatives from that which exists in the case of the man 
himself. If the protection does not exist after the death of the 
assured the words " personal representatives " in the section are 
meaningless. As to the question whether the s. 10 of the Public 
Trustee Act is a law relating to bankruptcy or insolvency within 
the meaning of s. 33 of the Life Assurance Companies Act, it was the 
evident intention of the legislature to protect families against all 
creditors. Condon v. Von Treuer (14 S.A.L.R. 1) is an authority for 
a liberal construction of the statute in this respect. 

Downer, J. W., Q.G., for the Public Trustee, was not called upon. 

Way, C.J. — This case seems to have come before Mr. Justice way, c.j. 
Boucaut on the question as to how much the widow was entitled to 
under the Life Assurance Companies Act No. 227 of 1882, it having 
apparently been taken for granted in the Public Trustee's office that 
she was entitled to part of the proceeds, and my learned colleague 
has referred the case to the Full Court. On looking into the matter 
it appeared that beyond this point there is an underlying question 
affecting the right of the widow and children to the fund at all. 

There are really two points for determination. The first is 
whether the money was receivable by the Public Trustee at all. 
Under section 10 of the Public Trustee Act No. 188 of 1880, where a 
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PULL COUET person dies insolvent a Judge may order on the application of tlie 

^^ Public Trustee that letters of administration, either with or without 

In re ThkEbtam the will annexed, shall be granted to the Public Trustee. By section 

OF GOODCHILD, ' ° *' 

Deceased. 33 Qf ^be Life Assurance Companies Act the policies therein mentioned 
WAY, c J. ^ere exempted from any liability relating to bankruptcy or 
insolvency. The question, then, is whether section 10 of the Public 
Trustee Act is a law relating to bankruptcy or insolvency. In my 
opinion it is not. What is called bankruptcy in England is called 
insolvency here. The meaning of the two terms is the same, and in 
section 33 of the Life Assurance Companies Act both words are used 
in a technical or artificial sense. If I had any doubt on the subject 
it would be removed by the inclusion of assignments for the benefit 
of creditors in the same clause. I am, therefore, of opinion that 
the right to the money as administrator did pass to the Public 
Trustee. 

The second question is : Did the moneys represented by the 
policies cease to be personal assets under the administration of the 
estate ? There is no doubt that this section was introduced into the 
Life Assurance Companies Act with the most benevolent object. It 
was intended to protect policies of insurance against the operation of 
the insolvency laws. But the attention of the legislature does not 
appear to have been directed especially to the necessity of protecting 
policies of insurance from becoming assets for the benefit of creditors 
after the death of the assured. This is very like the point which 
arose in the case of Condon v. Von Treuer (14 S.A.L.R. 1). That 
case was decided in 1879, and the legislature must be presumed to 
have been acquainted with the decision which declared the law on a 
very similar point arising on the construction of the Civil Service 
Act. Although in section 33 I find very strong provisions against 
assignees and executions, and also against assignments for the benefit 
of creditors, under the Insolvent Act 1 fail to find any provision 
whatever declaring that the money represented by a policy is to go 
to the next of kin to the exclusion of creditors, or any provision that 
the funds should go in the manner directed by the will of the 
deceased. Our sympathies are naturally in favor of the widow ; but 
we are here to expound, and not to make the law, and we should be 
taking upon ourselves legislative functions if we were to place such 
a construction upon this Act of Parliament, which we are now asked 
to do on behalf of the representatives of the deceased. We must 
therefore hold that the moneys under life policies pass to the Public 
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Trustee, and that they are assets in his hands for the payment of ^^^^^ coubt 
creditors. ^^ 

BoucAUT, J. — I concur with my learned colleague, though I have J" "q^^d^jl" 
struggled the other way. I follow the view laid down in Condon v. Von i>«!cba8ed. 
Treuer (uhi supra), and I regret to have to hold that the words of the BOUCAUT, j. 
clause are not sufficient to enable me to take an opposite view. When 
the point was previously under the notice of the Court I had such 
doubt on the matter that I reserved judgment, and hunted up every 
case on the subject I could find, to see if I could not obtain some 
authority for differing from my learned colleague, who had no doubt 
from the first ; but my search was unavailing, so I shall have to take 
the same view now. 

BuNDEY, J. — I also regret that I am obliged to come to the same bctndey, j. 
conclusion, though if I could have supported Mr. Downer's able 
argument I should have been happy to have done so. I could not 
give effect to the arjgument without adding certain words to the 
clause. There is no doubt that the intention of the legislature when 
they inserted that clause was to protect families against all creditors, 
and all possible risks, to the same extent as is provided in the Home- 
stead Act of America. I am therefore compelled to agree with my 
learned colleague. 



In the Supreme Court. — In Banco, pull couet 

WAY, C. J., and 

REGINA V, HOSGOOD. BOUCAUTand 

BUNDEY, JJ. 



Criminal Appeal — Evidence of Age. 

It is not for the Crown to shew that the evidence which is adduced as to the age 
of a child in a case of criminal assault is the best evidencd procurable. 

The Prisoner had been found guilty before Mr. Justice Bundey at 
the October Criminal Sittings of an attempt to carnally know his 
step- daughter, Mary Jane Frost, a child alleged to be under the age 
of twelve years. A point was reserved by the learned Judge for the 
Full Court as to whether he had acted rightly in allowing the case to 
go to the jury on evidence whiqh the CrowA h^^d not shewn w^s th^ 
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Bkgina 

V. 
HOSGOOD. 



WAY, C.J. 



PULL COURT ijggt they could have produced. The only evidence given on the 

15* point was that of Elizabeth Hannah Frost, a girl of upwards of sixteen 

years of age, sister of Mary Jane Frost, as follows : " Mary Jane Frost 
" is my sister ; she was eleven last June." 

Neshit for the Prisoner. 

ManUy Q,G., for the Crown. 

Neshit argued that the best evidence possible must be produced and 
cited Bex. v. Wedge (5 C. & P. 298), Reg, v. Bay (9 C. & P. 722), 
and Beg. v. Weaver (43 L.J. ; M.C. 13). 

Mann, Q.G., was not called upon. 

Wat, C.J., delivered the judgment of the Court — Rule 4, section 
391, of Taylor on Evidence does not demand the greatest amount of 
evidence that could possibly be given of any fact, but that the best 
should be produced. This rule was adopted for the prevention of 
fraud, for where better evidence was . withheld where it could be 
given there would naturally be a suspicion that there was something 
wrong. In this case the Prosecutrix's father and mother were both 
dead, therefore their evidence was not procurable. The sister was not 
cross-examined, and there was nothing to shew that her statement 
was not the best evidence that could be got. In the case of Bex v. 
Wedge, quoted by Mr. Nesbit, the question was in regard to three days 
and not nine months as was the case here, and it was shewn there 
that hearsay evidence was called when direct evidence was obtainable. 
If the Prosecutrix's sister had been cross-examined and had admitted 
that she only knew of the birth from what she had been told 
afterwards, then Bex v. Wedge would have been in favor of the 
Prisoner. The same thing applied in the case of Beg. v. Day, where 
the father was living away from home and could not speak from his 
own knowledge as to the date of the child's birth, and where the 
mother was living, but was not called as a witness, although, of 
course, her evidence would have been the best that could be adduced. 
On these grounds the conviction must stand. 

Conviction affirmed. 
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In the Supreme Court. — In Banco, full court 

WAY, C. J., and 

KIRKPATRICK and OTHERS v. THE SOUTH AUSTRALIAN boucaut, j. 

INSURANCE COMPANY, LIMITED. i884 

June 24 and 25, 

Fire Insurance — Expiration and Renewal ofFolicies — Appropriation of Premiums, J^owmher 29. 

The Plaintiffs were a firm of merchants, carrying on business at B. in the 
colony of N.S.W., and agents at that place for the Defendant company, whose 
principal place of business was in A. in the colony of S.A. 

The stock and premises of the Plaintiffs were covered by several fire policies 
granted by the Defendant Company, of which the two in dispute (numbered 28610 
and 28611) covered the stock-in-trade in a store in the sums of £1,500 and £3,000 
respectively. The store itself (marked K in the policy) was covered by another policy 
(numbered 28253) for £2,000. 

All these policies expired on December Ist, 1882, and were renewable on payment 
of the annual premiums on or before that date. 

The Defendants on November 22nd sent to the Plaintiffs through the post a 
printed notice that they expired on December Ist, and on December 6th they sent 
notice that they had lapsed on December Ist, and that unless the premium was paid 
any loss that might be sustained could not be recovered. 

On December 2l8t the Defendants telegraphed to the Plaintiffs : "Are you not 
renewing policies due December Ist, store K P " The Plaintiffs replied by a telegram on 
December 23rd : "Apply National Bank for amount of premium policy 28253. Confirm." 
This amount was received and acknowledged by telegram on December 24th. 

On December 23rd the Defendants telegraphed : " Policies 28610 and 11 also 
lapsed December 1st." Eeceiving no reply they sent the following telegrams to the 
Plaintiffs on December 27th : ** Are you renewing 28610 and 11 for £1,500 and £3,000 
stock in K, due December 1st? Reply." On January 2nd, 1883: "Please reply 
immediately by telegram 13th, 16th, 23rd, 27th December. Wire amount premiums. " 

On January 3rd a clerk of the Defendants wrote to the Plaintiffs a letter con- 
taining the following passage : " Please note that in nearly all your business we have 
to effect reinsurances with offices here. It is necessary that when you wire us to 
cover any building or stock, that you at once take the proposal and post it to this 
office, and in case of renewals that the premiums should at once be remitted. It is 
now over one month since your policies 28610-11 fell due, and as the bulk of these 
policies are reinsured, and the offices will not extend covers for over one month, you 
will see how necessary it is that you should have replied to my telegrams of December 
23rd and 27th. I may also mention that as we only get a small allowance from some 
of the offices for the reinsurance business, it is nearly all absorbed by the telegraph 
department, and it would be advisable to refrain from having to ask for information 
twice over as has been necessary in the above case." 

This letter, according to the ordin^iry course of business, would arrive at B. at 
6 p.m. on Saturday, January 13th. On the same evening at 8.30 a telegram was 
dispatched by some one on behalf of the Plaintiffs to the Defendant : " The whole of 
the premiums will be wired to you Monday first." The telegram was probably sent 
by one of the two clerks, one of whom was dismissed on the Monday, the other 
resigned in March. 

The telegram would in the ordinary course of business reach Defendants on 
Monday, January 15th. Owing to some cause — probably the illness of the managing 
clerk of the Defendants — it escaped notice. 

The premiums were not remitted as promised in Plaintiffs' telegram of January 
13th. 

On January 18th T., the Defendants' secretary, addressed a letter to the Plaintiffs, 
informing them that until they wired amounts to be insured they would not be held 
covered. 
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FULL GOUBT On January 25Ui (and before T.'b letter conld reach B.) the Plamtiffs' attention 
1884 ^^^^ called to the letter of January 3rd, and they dispatched the following telegram to 

the Defendants : " One hundred pounds your credit Bank of South Australia for 

KiRKPATRicKAND premiums." * 

Others q^ January 26th the bank paid the JBIOO to the Defendants, and a receipt was 

Ths S.A. IN' signed by their secretary for that sum " on account premiums." On that date there 

suBAHCE Co. ^ere ^ng to the Defendants for premiums from the Plaintiffs, partly on their own 

account and partly as agents, j£41 17s. 9d., ezolusiye of policies 28610 and 28611, or 

if they were reckoned £70 Os. 3d. 

On February 2nd store K and its contents were destroyed by fire. 
Heldf on appeal, that under the above circumstances there was no proposal to 
renew the policies in question communicated by the Plaintiffs to the Defendants. 

This was an action to enforce an alleged contract for the renewal 
of two fire policies. The Plaintiffs are merchants carrying on bnsiness 
at Bourke, in the colony of New South Wales, where they also acted 
as the agents for the Defendant company, whose head office is in 
Adelaide. The policies in question, numbered 28610 and 28611, 
covered that part of the stock-in-trade of the Plaintiffis in a store 
marked K in the applications for the policies in the sums of £1,500 
and £3,000 respectively. The building known as store K was covered 
by another policy numbered 28253 in the sum of £2,000. All three 
policies expired on the 1st December, 1882, and were renewable on ♦ 
payment of the annual premiums on or before that date. The 
Plaintiffs did not pay the premiums on or before the above-mentioned 
date ; but policy 28253 was renewed by payment of premium and its 
acceptance on the 23rd December, and as to the other two policies the 
correspondence and wiring of an amount for premiums took place as 
set out in the headnote. Store K and its contents were destroyed by 
fire on the 2nd of February, 1883, and the Plaintiffs in their action 
claimed the amount of the insurance money, viz , £4,500. 

The action was tried before Way, C. J., at the November Civil 
Sittings 1883, who gave judgment for the Plaintiffs for the full 
amount claimed and costs. From this judgment the Defendants now 
appealed. 

The facts will be found set out in further detail in the judgment 
- of Way, C.J. 

Mann, Q.G. (8ymon, Q.G.y and Orundy), for the Appellants (the 
Defendants) — The policies having expired, the onus is on the Plaintiffs 
of shewing that a fresh contract was entered into, either for a new 
policy or for a renewal of the old policies. It is submitted, first, that 
the evidence does not shew that any contract ever was entered into 
as a matter of fact; secondly, the conduct of the Plaintiffs wafl 
such as to prevent them from saying that any contract was entered 
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into. Before any contract can be said to be made the parties must F^i'i' coubt 

agree upon the same thing in the same sense. That in Pollock on ^®®* 

Contracts, p. 308, is said to be absolutely essential to the existence of Kirilpatrickahd 
any contract whatever. From the correspondence between the », •• _ 
parties and the evidence it is evident that the Defendant company surahcb Co. 
explained to the Plaintiffs that they would not hold him covered unless 
specific amounts with instructions as to the specific premiums were 
forwarded by the Plaintiffs. It was not sufficient, therefore, for the 
Plaintiffs to send a round sum without distinct and specific instruc- 
tions as to the appropriation of the money, nor could the Plaintiffs 
plead their intentions. The company could deal only with the 
instructions they received. Kirkpatrick & Co. being the Defendants' 
agents at Bourke, the money might, for all the company knew, be on 
account of other insurances. Had the £100 been applied by the 
company to a specific purpose, the Plaintiffs might have contended 
that such an appropriation was not justified. The company gave only 
a general receipt for the money, and from the terms of the receipt it 
is clear there was no intention of applying it to the purpose for which 
the Plaintiffs now contend. The company were thus in this 
unfortunate position. They could not reinsure, as they would have 
done had they intended to recover the risk — their liability, supposing 
the verdict to stand, thus being £4,500 instead of some £600. An 
attempt was made in the Court below to connect the premiums on 
the policies in question with the £100 forwarded by means of the 
telegram of January 13th, 1883. " The whole of the premiums will be 
" wired to you Monday next." That telegram was mislaid by the 
company's servant. But even had that not been the case, and had it 
been present to the mind of the Defendants, it is submitted the 
case is not altered. The Plaintiffs have been guilty of the most 
culpable negligence, such negligence as in Garr v. London and North- 
western Railway Company (L.R. 10 C.P. 318) is sufficient to debar 
him from his right to recover. 

Symon, Q.G., further argued for the Appellants — The main 
question is : Was there a contract between the parties ? The established 
principle in cases where the terms of promise admit of more senses 
than one is that " the promise must be understood to be given in the 
^' sense in which the promisor apprehended at the time that the 
promisee received it." — Paley's Moral and Polit. Philosophy, vol. 1, 
chap. V. As to the telegram of January 13th, it is clear that when read 
in the light of the previous correspondence and telegrams, it 



128 LAW REPORTS. 

PULL COURT j.gfQpj.g^ Iq g^ number of other otitsjban ding transactions between the 

^^ agents and the company. 

KiEKPATRicKAND Way, C.J. — Does it not include the premiums on the policies in 

THE I'JL. iH. question? 
^^LiMiTKD?^' Symon — There is nothing to shew what is meant by " the whole 

" of the premiums." The evidence shews that the Plaintiff himself 
did not know what was due to the company, and he accordingly sent 
£100. The telegram said that the money would be "wired on 
" Monday." It was not so wired, and the Defendant company might 
fairly conclude that the Plaintiff had changed his mind. The point 
is shortly this : Were the persons receiving the money those who 
should appropriate it or those who paid the money ? Surely the 
latter. The words in the form of printed receipt " on account 
" premiums " without the mention of any numbers shew that no 
appropriation was made. 

Downer, J. W., Q. C, and Moore for the Respondent (the Plaintiff) 
— The whole of the difficulties have arisen from Mr. Tapley, the 
secretary of the Insurance Company, having omitted to notice the 
Plaintiffs' telegram of January 13th. If also Mr. Tapley had not 
taken the £100 another cause of the difficulty would have been 
eliminated. What did the company receive the £100 for ? For 
premiums. What were premiums ? Rewards for risks incurred. 
Here the company wished to take the rewards without incurring the 
attendant risks. The money represented either risks incurred before 
the receipt of the money by the company or which would be incurred 
immediately on such receipt. The company could have said to the 
Plaintiffs that they must have particulars before they would accept 
the money, and perhaps even they might decline to accept the money 
after such particulars were furnished. Supposing the day after the 
money was received particulars had been also received, the company 
would have nothing to do so far as the assured were concerned, 
except to make an entry in their books. Were the Company to take 
the money without incurring any risk whatever ? Then if the money 
had been simply representative of agency risks, in respect of which 
the agents had collected premiums and some of the property so 
insured were destroyed before the particulars reached the head oflBce, 
surely the company would have had to pay? In the company's 
letter of January 3rd with reference to reinsurances the allusion to 
such reinsurances was general, and applied to all the business done 
by the agents. 



LAW REPORTS. 129 

Wat, C.J. — ^Will you define wliat in yonr opinion was actually 'ULL COUBt 

necessary to make the company liable to the agents ? Do yon say ^^ 

that if there was money lying to the Plaintiff's credit with the ^^otmS*" 
company an act of consciousness on the part of the Plaintiff would ^^^ ^*^ j^^ 
be sufficient to create a liability which did not otherwise exist ? "^LimSbd?^' 

Downer — I i^all put it that if the company accept premiums 
without enquiry, then they must accept the intention, or "act of 
"consciousness" as your Honor puts it, of the person paying, although 
uncommunicated. 

Way, C.J. — In the case of Oalbraith v. Hlder (not reported) a horse 
broke its neck by falling down a well. Galbraith debited the partner^ 
ship account with the value of the animal, but he did not attempt to 
make the sale or passing of the property in the horse an act of mere 
internal consciousness. He wrote a sale-note which he said was 
written before the horse fell down the well. I do not think you will 
find any precedent for a contract created by a mere act of conscious- 
ness. Do you say that the act of consciousness must precede the 
payment of the money or that it might be afterwards ? 

Downer — It might be before or it might be afterwards. From 
my point of view it would not make any difference, though the 
proposition has a somewhat abstract and metaphysical appearance 
about it. 

Wat, C.J.— Then if £70 out of the £100 was to be devoted to a 
purpose known to both parties, the balance of £30 might have been 
mentally applied by the Plaintiffs to the insurance of another store, 
say store 13, for £10,000, without any communication to the company 
beyond the payment of the money, and yet you say a liability would 
have been created so far as the company was concerned. Of course 
I am referring to the relations of the Plaintiffs, not qua agents, but 
as reg^arded insurances of their own property with the Defendant 
company* 

Dotoner — What I say is that the company having received the 
money they must if they did not choose to enquire accept the 
intention of the person paying as to the application of the money. 

Wat, C.J. — It strikes me that the payment of the money and the 

acceptance of it is in itself a contract. The money may be received 

as a gift, or in satisfaction of a debt, or for the use of the payee ; but 

unless there is a specific appropriation of money received for the use 

of the person paying there must be a sabsequent act of appropriation 

on his part to make another contract. 

9 



130 LAW REPORTS; 

FULL COUET j)ottmer — But this was sometliing more than a reception of the 

1^ money to the payer's use It was received for a specific purpose — for 

EnsPATRicKAifi) px^niiums — to which circumstance the company had their attention 
Othxes ^ . 

T s^A I ^^®^- '^^^ next point would be that the company never considered 
svBAHCE ^o. that the Plaintiffs were uninsured in respect of stores Nos. 10 and 11, 
at any rate not up till the 18th January. On the 13th January the 
Plaintiffs wired that the whole of the premiums would be sent, and it 
was not suggested that this did not convey to the Defendants the 
information that part of the money the PlaintifFs were going to send 
would apply to the policies now in dispute. The letter of with- 
drawal, if it really could be called such, could not have been received 
by the Plaintiffs until after the acceptance by them of the Defendants' 
offer to reinsure. If an acceptance of an offer was posted within a 
reasonable time after the receipt of the offer, and before the with- 
drawal reached its destination, the contract was complete. The 
contract was complete when the money was wired. Supposing the 
Plaintiffs had not been the agents of the company, but only ordinary 
customers, there could have been no doubt whatever in the Defendants' 
mind as to the application of the remittance. But really the fact of 
the Plaintiffs' agency made no practical difference. It was not con- 
tended for a moment seriously that the money sent up related to 
new business, of which the company knew nothing. 

Way, C.J. — What about the £30 left over after the deduction of 
the £70 which related to Kirkpatrick & Co.'s own insurances ? 

Downer — The company would take that to be a payment in excess, 
an over payment, in fact. 

Way, C.J. — But it was stated to be all " for premiums." 
Doumer — Perhaps the Plaintiffs did not know exactly what was 
payable. 

Way, C.J. — But what was the position of the Defendant company ? 
In what light would it view the surplus ? Would it not wait to get 
advices as to how the balance was to be applied ? 

Downer — Probably the usual course of a man of business would 
be to say : " You have paid me too much." 
WAT, C.J. Way, C. J., delivered the judgment of the Court : — This is an 

action to enforce an alleged contract for renewal of two fire insurance 
policies. The Plaintiffs are merchants, carrying on business at 
Bourke, in New South Wales, where they also act as the local agents 
for the Defendants, whose head office is in Adelaide. The stock and 
premises of the Plaintiffs were covered by several fire policies granted 
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by the Defendants, of which those in dispute are numbered 28610 ^^^^ court 
and 28611, which for shortness may be called 10 and 11. They ^^^ 
covered the stock-in-trade in a store marked K in the application for KiMPATBicKAirti 
these policies in the sums of £1,500 and £3,000 respectively. The -, «••. , . 
building known as store K was covered by another policy for £2,000, ■^»^"cb Co. 
numbered 28253. All three policies expired on December 1st, 1882, waF"c j 
and were renewable on payment of the annual premiums on or before 
that date. 

The Defendants sent to the Plaintiffs through the post a pritited 
notice as to each policy on November 22nd that it expired on December 
1st, and on December 6th that it had lapsed on the 1st, and that unless 
the premium were paid any loss that might be sustained could not be 
recovered. On December 21st the Defendants telegraphed to the 
Plaintiffs : " Are you not renewing policies due December 1st, store 
" K ? " The Plaintiffs replied by a telegram on the 23rd : " Apply 
"National Bank for amount of premium policy 28253. Confirm/* 
This amount was received, and acknowledged by telegraph on the 
26th. 

On December 23rd the Defendants again telegraph: "Policies 
" 28610 and 11 also lapsed December Ist." Receiving no reply they 
sent the following telegrams to the Plaintiffs : — On December 27th : 
" Are you renewing 28610 and 11 for £1,500 and £3,000, stock in K, 
" due December 1st ? Reply." And on January 2nd, 1883 : ** Please 
"reply immediately by telegram 13th, 16th, 23rd, 27th December. 
" Wire amount premiums." 

On January 3rd Mr. De Cean, a clerk in the Defendants' office who 
attended to the correspondence with the Plaintiffs, wrote a letter 
setting out the above telegrams and telegrams in two other matters 
not material to this case, and concluding with the following passage : 
— *' Please note that in nearly all your business we have to effect 
" reinsurances with offices here. It is necessary that when you wire 
"us to cover any building or stock, that you at once take the proposal 
"and post it to this office, and in the case of renewals that the 
" premiums should be at once remitted. It is now over one month 
" since your policies 28610-11 fell due, and as the bulk of these 
" policies are reinsured and the offices will not extend covers for over 
" one month, you will see how necessary it is that you should have 
"replied to my telegrams of December 23rd and 27th. I may also 
" mention that as we only get a small allowance from some of the 
" offices for the reinsurance business it is nearly all absorbed by the 
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FULL COUKT <« telegraph department, and it would be advisable to refrain from 

^^i " having to ask for information twice ovei^, as has been necessary in 

KiRKPATRicKAHD " thc abovc casc." 

Othsks 

thb s a Ih- ^^^" letter, according to the course of post, would arrive at 
**^i.iMiMD^^* So^rke at 6 o'clock in the evening of Saturday, January 13th, and at 
^^~Q J half-past 8 on the same evening a telegram was dispatched by some 
one on behalf of the Plaintiffs to the Defendants, which would be 
delivered at their office on the following Monday, in these words : 
" The whole of the premiums will be wired to you Monday first." 
This telegram was probably sent by one of two clerks who had charge 
of the Plaintiffs' insurance business, one of whom was dismissed on 

« 

the Monday, and the other of whom resigned in March. Mr. Murray, 
the only member of the Plaintiffs' firm who resided at Bourke, or who 
took any part in the management of the .business there, seems either 
to have been absent or not giving any attention to insurance matters 
at that time. The premiums were not remitted as promised by the 
telegram of the 13th, and this telegram escaped notice in the 
Defendants' office, probably in consequence of the illness of Mr. De 
Cean. 

On January 18th Mr. Tapley, the Defendants' secretary, addressed 
a letter to the Plaintiffs, informing them that until they wired 
amounts to be insured they would not be held covered. 

On January 25th (and before Mr. Tapley 's letter of the 18th could 
be received at Bourke) Mr. Murray's attention was called to the letter 
of January 3rd, and he dispatched the following telegram to the 
Defendants : — " One hundred pounds your credit Bank of South 
** Australia for premiums." To this was added a proposal for a new 
risk. 

On January 26th the bank paid the £100 to the Defendants, and a 
receipt was signed by their secretary for that sum "on account 
" premiums." On that date there was due to the Defendants for 
premiums from the Plaintiffs, partly on their own account and partly 
as agents, £41 17s. 9d., exclusive of policies 10 and 11, or if they are 
reckoned, £70 Os. 3d. 

On February 2nd store K and its contents were destroyed by fire. 
The Plaintiffs insist, and the Defendants deny, that the payment and 
receipt of the £100 on January 26th operated as a renewal of policies 
10 and 11. At the trial 1 agreed with the Plaintiffs, and (there being 
no dispute as to value) directed judgment in their favor for £4,500 
and interest. Against that judgment the Defendants have appealed. 
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It must be admitted that, as I said at the trial, if the Plaintiffs fail ^^^^ court 

they deserve to do so for their inattention to their business, and if ^^ 

they succeed the case is a hard one for the Defendants. The ^^^q^J^'j^s ^^ 

Plaintiffs were warned again and again, by circular and by telegram, ^^^ ^j^ j^ 

that their policies were overdue. When they singled out the policy ^'^i^JSgiP^' 

on the store alone for renewal the Defendants sent three more way"c.j. 

telegrams enquiring if the stock was not to be covered also, and a 

letter repeating the telegrams. The Plaintiffs, at last awakened to the 

necessity of doing something to protect the stock, sent a remittance 

with a message, which, whatever its legal effect may be, did not say, 

as it might as readily have said in express terms, that the policies 

which had lapsed six weeks before were to be renewed. With the 

letter of January 3rd before him, stating that the Defendants were in 

the habit of reinsuring nearly all their risks, Mr. Murray did not 

trouble to send the particulars which he had made up to be 

forwarded of the premiums to which he wished the remittance of 

£100 to be applied, and which were asked for by that letter. If he 

had sent these particulars the Defendants would have known what 

was required and could have divided their risk under policies 10 and 

11 with other offices before the loss. 

It must also be conceded that a contract of some kind was effected 
between the parties by payment and receipt of the £100 which 
accompanied the telegram of January 25th. The telegram is the 
proposal, and the receipt of the money its acceptance. If the 
Plaintiffs on the one side did not express what they meant by their 
proposal, or if the Defendants on the other side did not trouble to 
understand the proposal which they accepted, they must in either 
case take the consequence of their carelessness. 

The question in dispute, therefore, resolves itself into the meaning 
of the telegram of January 25th. Was it a proposal to renew policies 
10 and 11, or was it simply a proposal to pay £100 to the Plaintiffs' 
credit on " premium " account with the Defendants ? 

Mr. Murray tells us with respect to this telegram : — " When 1 
" made discovery that 10 and 11 were unpaid, I sent the £100 away 
" in a hurry. On the 25th I discovered a letter of January 3rd and one 
" or two telegrams. It was in consequence of that letter and the 
" telegrams that I remitted the £100. On January 25th I knew 10 
"and 11 were in peril, and suspected there were more. I didn't remit 
" exactly, because I hadn't time to ascertain the other amounts that 
" were due. I wasn't sure there might i^ot be insurances not named ii;i 
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FULL COURT " f}^^^ letter. I intended -to investigate what was due, and did so. 

^^* " When I fonnd out what was due I intended to inform the 

^""thbbb^*"^ "company of the particulars to which the money was to be applied. 
The S.A. iH- " -^ never did so. I made out a list, but never posted it to the 

suRAMCB Co. a pnmTinTiv " 

LiMiTiD company. 

wayTc. J. Disregarding, for the present, the telegram of January 13th, can it 

be said that the telegram of the 25th communicated to the Defendants 
a proposal to renew policies 10 and 11 ? The words of the telegram 
were : — " One hundred pounds your credit Bank of South Australia 
" for premiums." These words by themselves, even if read with the 
rest of the correspondence, leaving out the telegram of the 13th 
January, with which I shall presently deal, would certainly not inform 
the Defendants that the Plaintiffs desired to renew policies 10 and 11. 
As 1 have already pointed out, these policies had lapsed six weeks 
before, and nothing was due upon them. Supposing the Plaintiffs 
had not wished to renew, and had been debited with the premiums on 
policies 10 and 11, how could the Defendants justify charging the 
premiums to the Plaintiffs ? The Plaintiffs' reply would be unanswer- 
able — " You have asked us again and again if we wished to renew, 
" and we have never assented to so doing." 

But the Plaintiffs say that the telegrams and letters above set out 
must be read as a dialogue leading up to what was done on the 26th. 
To this 1 assent, with the qualification that the intervals of tims between 
questions and answers must not be overlooked. And (although the 
point is not material to the determination of the case, and my learned 
colleague, Mr. Justice Boucaut, who concurs in this judgment other- 
wise, expresses no opinion upon it) to me it appears that the telegram of 
January 13th must be rejected as forming no part of the negotiation in 
the minds of either part.y when the £100 was paid. This telegram 
was not sent by Mr. Murray, and does not seem to have come to his 
knowledge when he " discovered the letter of January 3rd and one or 
" two telegrams," and dispatched the telegram of January 26th, nor 
had it been seen by Mr. Tapley when he received that telegram or the 
£100. I do not think, therefore, that the telegram of January 13th 
is admissible as interpreting what was meant by the senders and 
recipients of the telegram of January 25th, 

But, granting that a knowledge of the telegram of the 13th of 
January must be attributed to the Defendants when they received 
the £100, the case is not altered. The telegram of the 13th was 
^ reply to the l^tt^r of Januarv 3rd, and inforn)e4 th^ De|en<]li|*nts 
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that " the whole of the premiums would be wired to them Monday full coubt 

first." I agree that " premiums " here included those overdue on 15* 

policies 10 and 11. When Tuesday came without the premiums Kiekpatrickahd 
beini? wired the Defendants had notice that the intention to renew _ •v ^ 
policies 10 and 11 expressed on Saturday had been changed by ®'^|,^J^d'^* 
Monday. I can discover no intimation of a second change of ^^!y~cj 
intention, even when I read the telegrams of the 13th and 25th 
together. The first telegram says " the whole of the premiums will 
be wired on Monday.'* The second advises remittance of £100 
"for premiums." The amount sent was not the same as "the 
whole of the premiums." It was not sent on the "Monday" 
indicated, but ten days after, and it was not for " the whole of the 
premiums," but for " premiums " simply, the appropriation of which 
was apparently deferred for subsequent advice. 

1 am therefore of opinion that a proposal to renew the policies in 
question was not communicated by the Plaintiffs to the Defendants, 
and that the judgment for the Plaintiffs must be reversed and entered 
in the Defendants' favor. 

Appeal allowed. 
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FUi^L couHT j„ f]^c Supreme Oourt—In Banco. 

WAY, C.J.,and 

BOUCAUT. J. ;pj^y g; WILKINSON V. THE CORPORATION OF THE 
1884 CITY OF ADELAIDE and WILLIAM McNAMEE. 

September 24, 

ypuembw 28. Negligence — Corporation Highway — Damage caused hy dangerous state of Road 

in course of Construction — Neglect to light — Terms of Contract — Danger 

caused hy act of Corporation — Contributory Negligence, 

The Corporation of Adelaide entered into a contract with McN. to constrnct 
a public road through a public square. Before McN. entered upon his work the 
Corporation out down numerous trees in the line of the new roadway, leaving the 
stumps protruding. By the terms of McN.'s contract with the Corporation he 
was to provide " all watchmen, fencing, and Ught necessary to prevent accident or 
'* public or private damage or loss during the progress of the works." The Plaintiff 
in passing, during night time, over portion of the roadway unlighted (but at the site 
of which the contractor was not working) fell over a stump and sustained injuries for 
which an action was brought against the contractor, in which the Plaintiff was 
nonsuited. On a subsequent action against the Corporation who claimed ovei 
against the contractor, McN.: 

Held — 1. That the Corporartion were guilty of negligence. 2. That there was 
no want of ordinary care on the part of the Plaintiff to avoid the result of the 
Defendants' negligence. 3. That the terms of the contract did not throw the onus 
on the contractor of lighting up the whole distance covered by the contract, 
irrespective of whether he was working there or not. Butterfield v. Forrester 
(U East 60) followed. 

This was an action for damages sustained by the Plaintiff, Frank 
Wilkinson, in consequence of a fall occasioned by the dangerous 
state of a roadway then in course of construction, over which the 
Plaintiff was lawfully passing during the night-time. The action was 
originally brought against the Defendant William McNamee. The 
trial took place on May 14th and 15th, 1884, before Way, C.J., and the 
evidence disclosed substantially the following facts : — By a private Act 
of the Parliament of South Australia passed during the year 1883, 
intituled " An Act to enable the Corporation of the city of Adelaide to 
'^ construct and maintain a road or thoroughfare through the square 
" or reserve situated in the said city known as Victoria-square," power 
was ^ven to the Corporation to continue King William-street 
through Victoria-square. This Act was assented to by the Governor 
on the 26th day of October, 1883. On the 30th day of October, 
1883, there was a contract signed between the Corporation and the 
Defendant McNamee, whereby the contractor agreed to execute the 
works mentioned in the specification and conditions annexed to and 
forming part of the contract, one of the terms of which was : — " The 
" contractor shall provide at his own cost and charges all materials, 
"Jabor, tools, plant, tackle, cartage, and everything necessary for 
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" the proper execution and completion of the several works ; and full couet 

" shall provide all watchmen, fencing, and light necessary to prevent IM* 

** accident or public or private damage or loss during the progress of *"• Wimwhoh 

" the works." After the tenders for this contract had been called, SS^^b°"^ 

and after McNamee had tendered, but before his contract was signed, ^** MoNambb. 

the Corporation, on the 27th October, 1883, cut down all the trees in 

that part of the square which was intended to form the proposed 

road. On the 30th day of November, 1883, before the new street was 

completed, a ceremony took place, declaring the new continuation of 

King William-street through Victoria-square open. The ceremony 

was performed by the then mayor, Mr. Fuller, accompanied by the 

councillors and a number of citizens. There was a rope laid across 

the northern end of the new road. The mayor, in a four-horse drag, 

drove up to it, and, descending, removed one end of the rope and 

declared the road open for tra£5.c. A procession of vehicles then 

passed through, also a number of foot passengers. After the 

ceremony the public were allowed and exercised the right of passage 

through the square for the whole width of the new roadway while it 

was being completed, including that part where the trees had been 

cut down. There were no lights on the works to mark the stumps or 

other dangers. The city surveyor warned the contractor to have 

lights. During the night-time of December 15th, 1883, the Plaintiff in 

going through that part of the square where the trees had previously 

been growing, fell over some obstruction and was injured. 

JBundey, Q.C, for the Defendant McNamee — The Plaintiff must be 
nonsuited. He has not shewn he has fallen over a stump at all, and 
there is no definite evidence as to what was the cause of the accident. 
But independently of this point the Defendant is not liable, the action 
being caused by the interference of the Corporation, who cut down 
the trees after the Defendant had t^jidered. The Corporation are 
liable, therefore, and not the Defendant, and the principle laid down 
in MacDonnell on Master and Servant (p. 268) : " A person who 
'' employs a contractor to execute work is liable for the wrongful acts 
** of the contractor if the former controls and interferes with the 
"execution of the work" is applicable. In this case the Corporation 
interfered with the Defendant. The trees were cut down without any 
reference to him, and the road was opened before the contract was 
completed. 

Syman, Q.G., with Stock, W. F,, for Plantiff— The Defendant 
hs^ a temporarv occupation of the road for the purpose of carrying 
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FULL couET q^^ j^jg contract subject to the citizens' right to traverse the piece of 

^^ land on yrhich the road was being made. The authority on this point 

F. WMW80N is the case of Hadlet/ v. Taj^lor (L.R. 1 C.P. 53), and the contractor 
AS»iS?D™and ^® required to conduct his operations in such a manner as is consistent 
Wm. McNaxke. ^jt^j the safety of the public. In the case of Bird v. Ralhrook 
(4 Bingham's Eeps. 628) the Defendant for the protection of his 
property set a spring gun, without notice, in a walled garden at a 
distance from his house, and the Plaintiff, who clambered over the 
wall in pursuit of a stray fowl, was shot, it was held that the 
Defendant was liable. In the present case no notice or warning was 
given to the public of the dangerous state of the road, notwith- 
standing, foot passengers were continually passing over the road by 
day and night, and no lights were placed on the^ dangerous portions 
of the road. By s. 2 of the general conditions attached to the 
Defendant's contract he is bound to provide all watchmen, fencing, 
and light necessary to prevent accident or public or private damage 
or loss during the progress of the works. 

Wat, C.J. — I agree with your argument that the Defendant is 
in temporary possession of the work, but it seems to me that he can 
only be taken to be in possession of such part of the work as he was 
actually carrying out. 

8ymon, Q.O, — The grantee of the use of a private road to be 
used as a public road has a right to use the whole width of the road. 
This is laid down in the case of Mcol v. Beaumont (50 L.T.B. N.S. 
112), and following this principle the Defendant in this case must be 
taken to be in possession of the whole of the roadway. 

Wat, C.J. — ^The Defendant might be liable — first, if he had done 
some act that amounted to a nuisance, being an obstruction of the 
highway ; and, secondly, if being in possession of certain premises he 
had not maintained them in such a state as to prevent injury to Her 
Majesty's subjects. As to the first point, it is clear that the 
Defendant has been guilty of no nuisance or obstruction, because the 
cutting down of the trees, which was the cause of the Plaintiff's fall 
and consequent injury was the act not of the Defendant but of the 
Corporation before he had anything to do with the locus in quo. 
As to the second point, there is an Act of the Legislature that the 
squares, amongst other public places in the city of Adelaide, should 
be under the care, control, and management of the Corporation of 
Adelaide, and the Corporation of Adelaide had also a special statutory 
power to open a iroad or street through Yictoria-s^uare, and to cau89 
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all the necessary works to be done for the purpose of making that ''ULL court 

new road. The Defendant entered into a contract with the 1§§^ 

Corporation to construct tho road through the square, and it appears ^- Wilmksoh 
to me on reference to the terms oil the contract and to follow also Corpoeatiow of 

Adblaidb aod 

from the state of things that existed that the Defendant can only be ^"- McNamm. 

taken to be in possession of such part of the work as he was actually 

carrying out, and not of the whole of the proposed road. Now, 

according to the evidence, the Defendant, at the time of the accident, 

was not in possession of that portion of the road where the accident 

happened, and which had been rendered dangerous by the action of 

the Corporation. Therefore, I must hold that the Defendant is not 

liable in this action ; but it is possible that he may be liable to the 

Corporation directly and to the Plaintiff in this action indirectly, as 

he had not complied with that part of his contract which requires him 

to provide all the ' lights necessary to prevent accident during the 

progress of the work. My own opinion is that the Defendant will 

not be liable to the Corporation ; but still, on further consideration, 

the Plaintiff may be able to satisfy me and my learned colleagues 

that there has been a breach of the contract. I think, therefore, 

that the most convenient course will be to nonsuit the Plaintiff and 

to suspend judgment for fourteen days, with leave to the Plaintiff 

to move in Full Court for an order to join the Corporation in the 

action. 

Nonsuit accordingly. 

The Plaintiff afterwards moved to join the Corporation as 
Defendants, and on the 7th July, 1884, the Full Court, consisting of 
Way, C.J., and Boucaut, J., made an order, empowering the Plaintiff 
to add the Corporation, if he so elect, within ten days, and if election 
made, then Corporation to have the right to make claim over against 
McNamee. In pursuance of this order the Plaintiff duly exercised 
his election, and recommenced the action against the Corporation and 
the Defendant McNamee. The trial took place on the 9th day of 
September, 1884, before Way, C.J. The evidence given was substan- 
tially the same as stated in the facts before mentioned, with the 
addition that the Plaintiff swore to the obstruction being a stump, and 
in cross-examination admitted that he knew of the existence of 
stumps. 

Mann, Q.C, with Moore, i2. G.y for the Defendant Corporation — 
There is nothing for the Corporation to answer. The Plaintiff has 
ftot proved negligence. J4 oydey to succeed agaii^st the Corporation 
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PULL couET the Plaintiff must prove that they were guilty of negligence. Now, 

1^* the duty of making or forming the street through the square was 

F. WiLKiKsoH conferred by a private Act passed in 1883, which stated that the care, 

Aj)BLl5D™^nd <5ontrol, and management of the street when constructed should be 

Wm. mcNameb. yested in the Corporation ; but the evidence shews that at the time of 

the accident the road was not constructed, in fact it was in a 

dangerous and unfinished state. 

Wat, C.J. — I think that so far as the Corporation were concerned, 
when they opened the road, they must be said to have constructed it. 
Mann, Q.C— But the road was not opened by the Corporation. 
It has never yet been declared open as a public road under s. 89 of 
the Corporation Act of 1880. And in fact all that the mayor did 
was to declare a part of the roadway open. The mere declaration by 
him that a portion of the road was open to the public did not imply 
that it was constructed. But apart from this point, the Plaintiff by 
his own shewing has been guilty of contributory negligence. The 
evidence shews that there was a perfectly clear passage in the middle 
of the road, and the Plaintiff admits that he knew there were stumps 
of trees along the path he took, and that he nevertheless chose to 
take that hazardous route instead of the safe and smooth carriage-way 
in the centre, for which he must suffer the consequences. 

Downer, J. W,, Q.C., with Stow,'F, E., for Defendant McNamef^— 
Tour Honor has already held that McNamee is not liable to the 
Plaintiff. McNamee has been kept in the cause to answer the 
co-Defenders supposing they are liable and entitled to indemnity 
against him. And so far as this is concerned there is no reason why 
he should be kept in the cause at all. The law as laid down in 
MacDonneirs Master and Servant (p. 268) is exactly in point with 
this case. The principle above stated is that the employer is liable 
for the wrongful acts of the contractor, if the former controls and 
interferes with the execution of the work. In the present case, 
between the time of McNamee's tender and the time it was 
considered to have been accepted, the Corporation, without consulting 
him, chose to enter upon the work and cut a lot of trees down, and 
it was over one of the stumps that the Plaintiff fell. McNamee was 
required to provide light, and to take other precautions for the purpose 
of preventing accidents " during the progress of the work,*' but the 
Corporation wish to widen the construction of these words, and make 
him liable for loss during the whole time the contract was continuing. 
W igi ridiculous to suppose he had any possession of the land when he 
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only had a legal licence to do what was necessary to carry out his full coubt 

contract. _ ^^ 

Bymon, Q.O., with Stocky W, F., for the PlaintifE — Negligence has ^. Wilmnboh 
been proved to have occurred on the part of the Defendant 9°*'****"^*' °; 

'^ ^ Adslaidr and 

Corporation in that the cutting down of the trees was their act, and ^^' mcNami. 

even assuming that the mayor had no power to do what he did, yet 

his act and that of the councillors amounted to an invitation to the 

public to use the road, and the Corporation must bear the brunt of 

any damage resulting from their own negligent act. As to the 

question of contributory negligence Mr. Mann has not gone far 

enough in his argument. The evidence is that the Plaintiff knew of 

the existence of stumps in the roadway, but not of the existence of 

stumps at any particular spot, and further than this, the Plaintiff has 

sworn he was walking carefully over the roadway — a roadway which 

he not only had a right, but was invited to use by the Corporation. 

Wat, C.J. — I adhere to the opinion I expressed at the previous 
trial, that the contractor is not liable. The second condition of his 
contract requires him to provide watchmen and lights necessary to 
prevent danger during the progress of the work. That must receive 
a reasonable meaning, or he might be held liable for an accident away 
from the place altogether. It must mean that he was to prevent 
accidents arising through his work. This accident was a direct 
consequence of what the Corporation did. Therefore, neither 
immediately to the Plaintiff, nor indirectly through the medium of 
the Corporation, can McNamee be held liable, and he will have a 
verdict. Secondly, I hold the Corporation liable. They had power 
to construct a road through Victoria- square of the same width as the 
rest of King William-street. They carried out some works in the 
square which they had not absolutely completed when a demonstration 
took place, and the mayor took away the rope that had been placed 
across the street, and declared the road open for traffic as part and 
parcel of King William- street. If the Plaintiff had been present at 
the demonstration he might have understood that the Corporation 
merely asked the public to make use of the road, excluding the 
footpath, but he said that he was not aware of any notice of the kind. 
But it is not necessary to rest upon that view of the case, because the 
Corporation had the care and management of all the squares, which 
are termed streets in the definition clause of the Corporation Act, 
No. 190 of 1880, and consequently the citizens of Adelaide had a 
right to make use of them either for purposes of pleasure and 
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PULL couET recreation or for the purpose of going from one place to another. 

^^^ That being so, the Corporation cut down the trees that were growing 

F. wiLKiiisoH in a part of Victoria- square in such a way as to render them 
CoEPOBATioH OF excecdiugly dangerous to foot passengers. That was an act which, 
Wm. mcnambb. whether they did it in respect of their powers for the construction of 
the road, or whether they did it as having the care and management 
of the squares generally, was a wrongful act, and rendered them 
liable for damages to any person receiving injury on account of it. 
The Plaintiff in walking through this square, which was open to 
the citizens of Adelaide, was going along the footpath, and, unaware 
of an obstruction, he stumbled against it, fell, and was injured. This 
creates a primary liability so far as the Corporation are concerned, a 
liability for which they will have to pay damages unless they prove 
contributory negligence. This case appears to lie on the boundary 
line. It is a very nice point indeed whether contributory negligence 
exists or not. At the conclusion of the arguments for the Defendants 
I had come to the opinion that it was a case of contributory 
negligence. Here was an obstruction which the Plaintiff had noticed. 
There was another way on which he could have walked, and the 
Corporation was not liable to him because he chose to walk upon a 
dangerous path. But Mr. Symon has rather changed my view of the 
case, although I do not entertain the new opinion very strongly. It 
is very probable on a further argument of the case, as there is sure to 
be, that my view may be altered, but I intend to give judgment in 
accordance with the view I now hold. I agree with Mr. Symon that 
the burden of proving contributory negligence lies upon the party 
alleging it. The Defendants' counsel has brought the case very nearly 
up to the boundary line, but not over it. They have not shewn that 
the Plaintiff was aware that there were any stumps very near the 
particular part of the track on which he walked. He might have had 
a choice of evils. On either side of the roadway proper there was a 
well-beaten track, along which the majority of foot passengers appear 
to have travelled. Then there were two strips of unfinished road, 
and in the middle there was another strip of macadamised roadway, 
which was completed. It was a dark night, and there was a danger of 
wheeled carriages in the centre of the road, and the danger of straying 
off the centre to the unfinished parts on either side. Therefore, I am 
unable to come to the conclusion that a person having the knowledge 
which the Plaintiff had of the state of the road and of the footpaths had 
not exercised proper discretion in choosing to walk along the beaten 



LAW REiPORTS. 143 

footpath. Although I see that there is a good deal of force in the full court 
arguments advanced on the other side, and although I warn the ^^^ 
PlaintifE that my view in his favor is so little certain that I may F- Wimihboh 
change it on further argument, still it is my view at this moment that oobpoeatioh o» 

° o ' J Adxlaidk and 

the Plaintiff is entitled to damages from the Corporation, and I think ^^' McNamb^. 
the sum of £200 is a fair amount in respect of the pain and 
inconvenience, past and prospective, suffered by the Plaintiff, and 
another sum of £50 in addition to clear the medical and boarding 
expenses consequent upon the injury. The verdict, therefore, will 
be for the Defendant McNamee, and for the Plaintiff against the 
Corporation for the amounts named. I think there were reasonable 
grounds for joining McNamee in the litigation. 

Mann, Q.C, intimated his intention of bringing the case before 
the Full Court. 

Wat, C.J. — I think the case a very proper one to argue. 

The Defendant appealed, and the appeal came on for hearing on 
the 24th of September, 1884. 

Mcmn, Q.C, with Moore, B. O., for the Appellants — The Appel- 
lants are not liable in damages because the mayor, Mr. Fuller, 
opened the roadway before it was constructed, and did so without 
authority. If the Corporation had passed a resolution declaring that 
the road was constructed and was open for public traffic possibly they 
would be liable, but the unauthorised action of the mayor cannot 
make them so. The road would have to be declared open under 
ss. 89, 90, and 91 of the Municipal Corporations Act, No. 190 of 
1880. No resolution was passed authorising the mayor's action. 

Wat, C.J. — The place was under the control and management of 
the Corporation, and having invited the pubHc to use the road they 
must be responsible under s. 79. 

Mann, Q, C, — The Corporation can only act by resolution. 

Wat, C.J. — If that is the case they might say : " We will not 
'^ pass a resolution, but open the road without one and keep ourselves 
" free from responsibility.'* 

Marm, Q.G. — If that happened Mr. Fuller might be liable in his 
individual capacity, and I dare say he is now. See Smith on the Law 
of Negligence (p. 96). But all that the mayor did was to open a 
strip of the road. The thoroughfare was in an absolutely incomplete 
state except in the centre, and the Corporation had not taken over 
the care and control. The Plaintiff and Mr. Davies, who was walking 
with him at the time, knew well of the dangers they would have to 
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PULL couET enconnter, and althougli they were in no hurry to catch the train 

^^* they chose to go over an almost impassable pathway with the natural 

p. Wilkinson i-esult that the Plaintiff kicked against something and fell. The 
Corporation of Plaintiff was aware that the footway was a dangerous place for Lim 

Adelaide and •' or 

Wm. McNamm. ^ travel over on a dark night, and he stated that he walked carefully 
as he had tripped over stumps before. He might have gone round by 
a well-made footpath, which would have taken him only twenty yards 
out of the way. In this view of the case it is impossible to say that 
the Plaintiff was not guilty of contributory negligence such as would 
disentitle him to damages. At all events, if any negligence has 
occurred the Defendant Mc Namee is to blame. He must be said to 
have been working at the site of the accident. It was part of his 
duty to remove the stumps, and if he chose to let them stop and the 
earth to be worn away so as to make a projection it certainly cannot 
be said to be negligence on the part of the Corporation. 

JDoumer, J, W.^ Q-O., with Stow, P. 22., for the Defendant 
McNamee — On a purely grammatical construction, the second con- 
dition of the contract must mean that McNamee was to provide 
watchmen, fencing, and light to prevent damage or loss arising 
from his works during their progress, otherwise he might be held 
liable for an accident occurring somewhere else if it happened 
during the time allowed for making the road. There is nothing to 
shew that when McNamee signed the contract he was aware that the 
trees had been cut down. •The Corporation created the danger, and 
did everything else in the matter. They made the stumps and took 
away the fence which protected the public from them without 
consulting McNamee. They imposed upon him a roadway running 
through the works which he was making, and by their own wrongful 
act made that roadway of an exceedingly dangerous nature. 

Symon, Q.G., with Stock, W. F., for the Plaintiff (Respondent)— 
The roadway was opened by the mayor on the occasion referred to, 
and there was no other declaration on the subject made afterwards. 
The mayor did not limit the portion opened to the middle of the road, 
but his declaration would apply to the entire thoroughfare, and the 
Plaintiff, at the time of the accident, was traversing a well-beaten 
track. As to the question of contributory negligence, Mr. Mann 
assumes that any negligence on the part of the Plaintiff is sufficient to 
prejudice him. That is clearly not so. In order to fix the Plaintiff with 
such negligence as will disentitle him to succeed it must be negligence 
which in law amounts to contributory negligence, that is negligence 
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the consequences of which could not have been avoided by the ^ull coubt 

exercise of ordinary care before he would be disentitled to recover. ^^ 

Smith on Negligence (150). In this case it has been conceded that the ^- WilkIhboh 
Corporation olr McNamee did not exercise proper care. They invited Coeporation o» 

*^ r r J Adelaide and 

the public to go to the square, and surely it was their duty to take ^"- mcNamee; 
due and reasonable care of the people who went there. If they had 
limited the use of the square to daylight and put up barriers at night, 
that would have amounted to a prohibition of the use of it at night, 
but this invitation was for night and day. 

BoucAiJT, J. — I do not think it can be put upon the ground of 
invitation. To make them liable for a misfeasance the Corporation 
must be connected directly with the opening of the road. The idle 
show of a lot of gentlemen going there with flying colors and beating 
drums and drinking champagne amounts to nothing. 

Symon, Q,C, — The Corporation on December 15th had a perfect 
control over the square, and they had opened the dangerons footpaths 
for foot traffic. 

BoucAUT, J. — It was not the Corporation that went there and 
displayed that nugatory idle bombast in King William-street. The 
constituent elements of the body were there, but not the body itself. 
It is a common maxim that a Corporation can only act through their 
common seal. 

Symon, Q.O, — ^Yes; but whether they opened the road or no they 
created the danger and removed the safeguards. They cut down 
trees in the middle of the night under circumstances which must 
inevitably have led to danger, and opened the road, pronouncing it fit 
for traffic while the stumps were lying about and there were no 
lights. As to the law, it will not be strained in favor of the 
Corporation when they have been guilty of gross negligence. 

Mann, Q,G., having replied, Cur. ad vult jfovmnher 28. 

BoucAUT, J., delivered the judgment of the Court as follows : — By boucaut, j. 
s. 9 of Act No. 16 of 1881 the inhabitants of the city of Adelaide were 
constituted a body corporate under the style of the Corporation of the 
city of Adelaide, by such name to have perpetual succession and be 
capable at law by the council thereinafter mentioned, but in the name 
aforesaid to hold land, and generally with the duties and powers in that 
Act more particularly appearing, and by s. 17 the mayor and councillors 
were constituted a Council for the management of the afEairs of the 
Corporation. By s. 3 of the Municipal Corporations Act 1880 the 
before mentioned Act is repealed, but s. 4 saves all things lawfully 

10 
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FULL COURT done under the Act of 1861, and s. 5 continues existing Corporations 

^^* under the provisions of the repealing Act. By s. 6 (interpretation 

p. Wilkinson clause) " Council shall mean and include the mayor and councillors 
ooBPOEATioH OF « of auv CorDoratiou under this Act and a quorum thereof. . . . 

Adelaide and j r i 

wm mcNameb. « Public street or place shall mean and apply to every road . . . 

BOUCAUT, J. « ^ijLicii the public are allowed to use . . . and street shall mean 
" and include every public square. . . ." S. 71 provides that 
every Corporation shall have and use a common seal. S. 58 requires 
meetings of the Council to be held, of which by s. 62 three of the 
members are to be a quorum. S. 66 provides that every Council shall 
keep a minute-book, in which the proceedings of each meeting and 
the business performed thereat shall be entered, and points out how 
those minutes are to be signed and confirmed ; and s. 67 requires that 
minute-book be open for inspection to ratepayers, who are to be 
entitled to copies or extracts on payment of a small fee. S. 249 
makes the minute-book evidence of all such proceedings as shall be 
proper to be authenticated by the signature of the mayor without 
formal proof of the several matters enumerated. By s. 79 all public 
bridges, squares . . . shall for all the purposes of that 
Act be under the care, control, and management of the Council. By 
8. 90 every public street or place shall be a public street within the 
meaning of Act No. 17 of 1852. And the Council shall be com- 
missioners (of roads) of all public streets or places. S. 91 is in these 
words — " If any street not being a public street at the time of the 
** passing of this Act, be then or thereafter formed, made, paved, or 
" repaired by the Council, the Council may, by writing under their 
" common seal, signed by the mayor and town clerk, declare the 
" same to be a public street, and thereupon the said street shall 
" become a public street, and shall thereafter be repaired b\ the 
" Council out of the rates levied under this Act, and such declaration 
" shall be entered amongst the proceedings of the Council and in the 
" register of public streets hereinafter mentioned, and notice of such 
" declaration shall be put up in some conspicuous place in or near such 
" street.'* By s. 99 the duty is thrown on the surveyor during such 
time as any public street or place is under repair, of affixing such 
lights during the night as shall be sufficient to prevent injury or 
danger to carriages and passengers. By the Private Act of 1883, 
intituled " An Act to enable the Corporation of the city of Adelaide 
"to construct and maintain a road or thoroughfare through the 
"square or reserve situated in the said city, known as Victoria- 
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"square," power was given to the Corporation to continue King ^^^^ c^^^t 

William-street through Victoria- square, and the care and control of 1^* 

the said road when made was vested in the Corporation. This Act f. WiLKntsoar 
was assented to by the Governor on the 26th day of October, 1883. Corpohation of 

'' '' ' Adelaide and 

At the time of the passing of the Private Act King William- street ^**- mcNamb** 
was not in a contiuous line, but was interrupted by Victoria-square, boucaut, i. 
although there was a public way, thirty feet wide, through the 
square for foot passengers. Except on this footway the square was 
well covered with trees. On the 30th day of October, 1883, there was 
a contract signed on a printed form between the Corporation and the 
Defendant McNamee, whereby the contractor agreed to execute the 
works mentioned in the specification and conditions annexed to and 
forming part of the contract, which provided that all the materials 
used in carrying out the contract were to be subjected to the 
approval of the city surveyor ; also that the footpaths were to be 
formed twenty feet in width, and the surface cut down as required to 
bring them flush with the top of the kerb ; also that lights were to be 
provided by the contractor to warn passengers where there were any 
obstructions. After the tenders for this contract had been called, and 
after McNamee had tendered, but before his contract was signed, the 
city gardener on the 27th day of October, 1883, cut down all the 
trees in that part of the square which was intended to form the new 
extension of King William-street. The town clerk says the city 
gardener was directed to cut down these trees "by the Corporation." 
On the 30th day of November, before the new street was completed, 
there was a ceremonial declaring the continuation of King William- 
street through Victoria-square open. According to the evidence of 
the town clerk " that ceremony was performed by the mayor (Mr. 
"Fuller), accompanied by councillors and an assemblage of citizens. 
"It was done about 3 p.m. There was a rope across the northern 
" end of the new road. The mayor was in a four-horse drag. He 
" descended and removed one end of the rope, and declared the road 
" open for traffic. That was greeted with cheers, and the procession 
"of vehicles passed through. There were foot passengers. I saw 
" some in the roadway. I cannot say I did on the footpaths." After 
the ceremony the public were allowed passage, and exercised the right 
of passage through the square for the whole width of the new road- 
way, including while it was being completed that part where the trees 
had been cut down, but there were no lights on the works to mark 
the stumps or other dangers. The city surveyor said in his evidence 
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PULL couET that lie warned the contractor that he had better have lights. As 

1884 before mentioned, the contract provides that he is to do so. On tlie 

p. WiLKiNsoF evening of December 15th, 1883, the Plaintiff, in going through that 

Corporation OF part of the square which had been previously timbered, fell over a 

Adelaide and c- t. r j ^ 

Wm. mcNambb. stump and was seriously injured. It is admitted that the Plaintiff had 

BOITCAUT, J. Beveral times previously passed through the square, and knew there 

were a lot of stumps there, and also that he knew that the works were 

in progress and were not completed at the time of his accident. Under 

these circumstances the Plaintiff brought his action against the 

Defendant McNamee, and was nonsuited by the Chief Justice at the 

Civil Sittings on the 15th day of May, 1884, leave having been 

reserved to the Plaintiff to move for a new trial for assessment of 

damages, and to join the Corporation in the action if so advised ; and 

upon the hearing of that rule the Court ordered '^ that the Plaintiff be 

" at liberty to amend his claim, if he so elect, within ten days, by 

" joining the Corporation of the city of Adelaide as Defendants ; and 

" in the event of the Plaintiff so electing, the Corporation of the city 

" of Adelaide to have liberty to make such claim against ilie 

" Defendant McNamee as they may be advised." That amendment 

was made, and a new trial was accordingly had before the Chief 

Justice, who awarded the Plaintiff £250 for damages against the 

Corporation, and dismissed their claim over against the Defendant 

McNamee, and the Corporation brings this appeal, which has now to 

be decided. I have been always doubtful of the advantage of setting 

aside a nonsuit in order to grant a new trial with a new party added, 

and the subsequent proceedings in this case have not lessened these 

doubts, the more as I cannot help noticing that on the argument to 

set aside the nonsuit Mr. Symon strenuously asserted that he did not 

seek to make the Corporation itself liable, but only sought to get at 

the Defendant McNamee through the Corporation, whereas on the 

argument of this appeal he seems to have almost entirely dropped out 

of sight his claim against McNamee, and strenuously endeavored to 

succeed against the Corporation. Mr. Symon, for the Plaintiff, 

contends that the Corporation is liable on several grounds. He says: 

— 1. That their duty was to open the road only when it was fit for 

traffic, whereas they opened it when it was not fit for traffic, and 

they are consequently liable in this shape as for a misfeasance. 2. 

That the Corporation have and undertake the duty of taking care of 

and managing the streets and roads — that they cut down a tree in the 

street, making it dangerous, that in making this tree into a dangerous 
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stump they are liable for misfeasance, and that in omitting to fence full couet 

or light this stump they are liable for misfeasance in like manner as ^M* 

if they had made a pitfall in the road and omitted to light that. 3. F-Wilmmsoh 
That dealing with it as a square the Corporation is liable for having ?J,"^^o"°"nd 
altered the condition of the square from a state of safety to a state of ^"- mcNambb. 
danger without giving proper warning by day or having proper lights boucaut, j. 
by night, and are therefore liable for this nonfeasance ; and he says 
that the evidence brings the case home to the Corporation, because 
the ceremony referred to was a formal and lawful public opening by 
the Corporation, or in any event amounted to an invitation by the 
Corporation to the public to use the road, or if not, that the evidence 
shows a sufficient continuance of work so as to charge the Corporation 
by reason of that continuance of work with the knowledge and 
responsibility of it, even without the evidence of the formal opening. 
The first question to be considered is the effect of the public 
ceremonial by Mr. Puller, the then mayor, in cutting the rope and 
declaring the road open. The case against the Corporation as to the 
effect of this opening is put in two or three ways. It is said, first, 
that it was an Act done solemnly by the Corporation itself, which 
ipso facto bound the Corporation as much as if it had been done under 
and in pursuance of a regular resolution ; secondly, that if not so, it 
was an act done by the mayor and members of the Council within 
their lawful authority ; and therefore prima facie must be taken to 
have been done by order of the Corporation under a lawful resolution ; 
thirdly, that if not so, it was a holding out or invitation by the 
Corporation to the public to use the road, and which estopped them 
from saying that the road was not opened by the Corporation. The 
third proposition is in truth only the first put in a milder form, 
because the Corporation could not " invite " by this unauthorised 
act any more than they could solemnly **act*' by this unauthorised 
act. If it bound the Corporation at all it bound them as a solemn 
act. The law applicable to Corporations as laid down by Coke, 
Sutton's Hospital Oase (10 Bep. 30 b.), is that ^* a Corporation aggregate 
" is only in abstract, and vests only in intendment and consideration 
^' of the law, is invisible, immortal, has no soul, neither is subject 
" to the imbecilities or death of the natural body." Grant (Corpora- 
tions) properly enough says of this language that " it has attracted 
"more animadversions for its quaintness than acquiescence in its 
"accuracy;" but he goes on to say that "it is quite true that a 
" Corporation aggregate is an abstract being, having a metaphysical 
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FULL couET « existence only, and therefore not tangible, visible, or tbe object of 

^^ "any of the senses. Something altogether distinct from the aggre- 

F. wiLKiKsoN " gate of the individual members, as much so as they are from the 

ADKl'l^il^'^'Lca *' ^®^* ^^ ^^^ Majesty's subjects ''—Bligh v. Brent (2 Y. & C. 268)— 
wm. McNamee. adding that if the whole body of members existing at any given time 
BOUCAUT, J. Ijq collected together within our view, we do not see the Corporation, 
although we see all the existing Corporators, for the Corporation is 
identified not with them, but with them, their predecessors, and their 
successors ; and it is laid down in Viner's Abridgment, Corporations 
(v. 4, 5), as quoted by Grant, though not in the very words, " If a 
" Corporation is summoned to a Court of Justice to appear before it, 
'* though every living member of the Corporation should appear the 
" exigency of the writ is not satisfied," for, as Grant says, " persons 
" appearing are not the Corporation, which is vested not in them alone, 
" but in them, their predecessors from its creation and their successors 
" for ever.'* In Beg, v. Chalice — the Mayor of Thetford's Case — (2 Ld. 
Eaym. 848) B olt, C. J., with the approval of the other judges of the 
Court of King's Bench, laid down that a Corporation cannot do an Act 
in pais without their common seal, which doctrine was approved of in a 
judgment of the Court of Common Pleas delivered by Tindal, C.J., in 
Arnold v. The Mayor of Poole (2 Dowl P.C.N.S. 574). The principle 
which allows the acts of an officer of a Corporation done within the 
scope of his authority and general employment to be evidence depends 
on a different principle. I might perhaps not only say on a different 
principle, but on a principle which is opposed to the view that the 
acts of the members of the Corporation would be evidence of the 
acts of the Corporation as contended for here. For instance, in 
Peyton v. The Governors of St. Thomas' Hospital (3 C. & P. 363) 
Lord Tenterden received evidence of a letter written by a Corporation 
surveyor about the pulling down of one of the Corporation houses, 
saying : " This is a Corporation, and they cannot do these acts them- 
" selves;" and although the ancient law has been necessarily relaxed in 
respect of trading corporations and corporations constituted for a 
special purpose, yet, as stated by Pollock (Principles of Contract, 
164) — ** with regard to Municipal Corporations (and it is presumed 
" other Corporations not created for definite public purposes) the 
" ancient rule seems to be still in force to a great extent." Of 
course small every-day matters of unimportance, " certain small 
"things of necessity," may be carried out or decided upon by the 
mavor alone, but these are as said by the judgment of the Court of 
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Exchequer in Mayor of Ludlow v. Charlton (6 M. & W, 816), '^ll couet 

" exceptions which rather confirm than impeach " the general rule. 1^* 

It must be remembered that the late mayor, Mr. Fuller, and the *'• Wilkiuboh 
gentlemen with him were not the Corporation, which consisted o£ the ^DBL^ro^^^nd 
whole of the inhabitants of the city (Act 16 of 1861, s. 3) ; Mr. Fuller ^«- m^^«««- 
and his friends were only the Council. The management of the *<^ucaut, j. 
affairs of the Corporation is committed to this Council; but it must 
proceed according to the statute No. 190 of 1880. The Council 
cannot act unless (s. 62) three members are present at a meeting, of 
which (s. 61) certain notice must be given, and (s. 66) minutes must 
be kept and signed, which (s. 67) are always to be open to 
inspection, and the Corporation (s. 71) must have a common seal. It 
is not within the ordinary duty of the mayor and councillors 
themselves to cut ropes and open roads. This a Corporation does by 
its officers. And although a succession of acts by members of a 
Corporation extending over many years, as for example periodical 
inspection of boundaries, may in some cases be evidence, there is no 
analogy between such cases and this cutting of ropes. The reason 
why a seal was required at common law is shewn by the judgment 
of the Court in The Mayor of Ludlow v. Charlton (6 M. & W. 815). 
It " is required as authenticating the concurrence of the whole body 
" corporate. If the Legislature in erecting a body corporate invest 
"any member of it either expressly or impliedly with authority to bind 
" the whole body by his mere signature or otherwise, then undoubtedly 
" the adding a seal would be matter purely of form and not of substance. 
" . . . But in other cases the seal is the only authentic evidence of 
^' what the Corporation has done or agreed to do. . . . It is a 
" great mistake, therefore, to speak of the necessity for a seal as a 
" relic of ignorant times. It is no such thing. Either a seal or some 
" substitute for a seal, which by law shall be taken as conclusively 
" evidencing the sense of a whole body corporate is a necessity 
" inherent in the very nature of a Corporation.'* Inasmuch, there- 
fore, as Mr. Fuller and the Council are only a board of management 
— quasi trustees, so to speak — for the Corporation, which is composed 
of all the inhabitants, I think it is essential that their acts and 
proceedings should be regular and regularly proved before the 
Corporation and the citizens could be bound. The acts of Mr. Fuller 
and divers councillors in cutting the rope and declaring the square 
open amount in this instance to idle ceremony^ and are no evidence 
either that the Corporation authorised such ceremony or of anv 
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FULL couET holding forth or invitation by the Corporation to the public to use 

— — IM* the road. So far as it is necessary for the Plaintiff to rely on those 

p. WxLxxHsov acts by Mr. Fuller and his companions, it would, in my opinion, be 
AtSsi^^DE^^and ^®<^®ssary before they could be evidence binding the Corporation, to 
Wm. mcNamke. g|jg^ g^^ igg^g,^. ^^^^ ^i^gy ^^j,Q ^^Yj authorised to do what they did by a law- 
BOUCAUT, J. ^^Y resolution of the Council properly formed. It is unnecessary to say 
what would or would not be proof or what would or would not be the 
effect of proof of such resolution, as none such was here tendered or 
relied on. There can be no difficulty in the way of the party who 
alleges Corporation authority in proving a resolution of the Council by 
means of the minute book, which, as before mentioned, must be kept 
and open to inspection. Nor could there be any difficulty in shewing 
a declaration under s. 91, whereas to allow an idle and unnecessary 
ceremony to dispense with such proof might often admit evidence of 
acts not only unauthorised, but which are refused to be authorised, 
and put it in the power of a minority with the Council with the aid of 
its nominal head to prejudice the Corporation against the actual will 
of the greater part of the body. I am not the less strongly led to this 
opinion by s. 91 above referred to, which contemplates a declaration 
as to opening roads (not by the mayor on a four-horse drag in the 
streets, but by a solemn writing signed by the mayor and town 
clerk under seal) ; but I desire to say that I rest my opinion also on 
the general law, irrespective of s. 91. The actual working at the 
road for the considerable period proved in levelling, cutting trees, 
putting down road metal by the contractor under the contract which 
has been also proved, and apparently entered into between the 
Corporation and McNamee, and which work has been supervised by 
the Corporation's proper officers for that purpose, puts the case on a 
different footing. These facts bring the case within Peyton v. The 
Governors of 8t Thomas' Hospital {supra), and therefore, in my 
opinion, are evidence sufficient to shew that these works were 
authorised by the Corporation, and sufficient to make them liable if 
in the execution of those works they were guilty of negligence, 
unless the Plaintiff by his conduct has so far contributed to the 
accident as to excuse them. In considering this it is unnecessary to 
go into the question of nonfeasance or misfeasance raised by Mr. 
Symon in his argument, because the case of The Borough of Bathurst 
V. Macpherson, in the Privy Council (4 App. Cas. 266), lays 
down the doctrine that in such a case as this there is no difference in 
principle between nonfeasance and misfeasance, and that if a public 
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body neglects its duty, either by omission or commission, to the '^^^ coriiT 

injury of an indiridual, he can maintain an action. There are ^^ 

therefore in this case two questions to be decided — 1. Is the ^- Wilkibbom 
Corporation guilty of negligence ? 2. Has the Plaintiff been guilty 2p^^]^™and 
of such contributory negligence as to excuse them ? On the first ^"- McNam»i. 
question it is impossible to say that the Corporation has not been boucaut, j. 
guilty of negligence. They left works in progress unprotected, and 
without lights by night, although the statute (s. 99) clearly contem- 
plates lights and throws the duty on the city surveyor of having lights 
placed. It is impossible also to say that lights were not necessary, 
because the city surveyor, the officer of the Corporation charged with 
the execution of these works, told the contractor they were necessary. 
But although the act throws this duty on him, that cannot, in my 
opinion, excuse the Corporation. He is their servant, engaged in 
their work by their orders. At first sight it might appear as if s. 99 
took the responsibility out of the hands of the Corporation and threw 
it on the city surveyor, but careful consideration has led me to the 
conclusion that that could not be the intention of the Legislature or 
the true construction of the statute. The city surveyor is the servant 
of the Corporation, engaged in their works and by their orders, and it 
seems to me that it would be unreasonable to give such a construction 
to the statute as would relieve them of the responsibility and make him 
independent of their control. S. 99, in my opinion, is an enactment 
not for relieving the Corporation, but for making the city surveyor 
more careful not to diminish but to increase the safety of the subject by 
adding to the duty of the Corporation an additional precaution in the 
requirement that the city surveyor shall personally see that there are 
lights. Although it is possible that this section may make him 
personally liable to an action or an indictment for neglect of his 
duty, it by no means relieves the Corporation of their duty or their 
liability. I now come to the question of contributory negligence. 
In discussing this question Mr. Symon quoted a passage from Smith 
on the Law of Negligence (p. 160) : " When the Plaintiff has proved 
'' according to his evidence that the act of the Defendant has caused 
" the injury of which he complains, the Defendant in his turn may 
" prove that the Plaintiff by his own act contributed to cause the 
" injury, and that the Plaintiff might by the exercise of ordinary care 
" have avoided the consequences of the Defendant's negligence.'' 
But such proof is not in itself sufficient to destroy the Plaintiff's 
claim, and the Defendant must go further and shew that the Plaintiff '9 
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PULL COUET negligence was of sucli a character that the exercise of ordinary care 

^ upon the Defendant's part would not have prevented the Plaintiff's 

p. WiLKTHBow negligent act from causing the injury, and this is the sort of negligence 
APELlSDE^*and ^^^^^ ^^® ^^^ calls " contributory negligence." The principle of law 
wm. McNamek. enunciated in this extract is correct enough, but as quoted it can scarcely 
BOUCAUT, J. jjg applied here, as it is difficult to see how it could be shewn that " the 
" exercise of ordinary care upon the Defendants' part would not have 
" prevented the Plaintiff's negligent act from causing the injury." 
The utmost diligence might have been shewn by the Defendants, yet 
the Plaintiff might have been injured. The extract in question is in 
fact applicable only to those cases where the Defendant is actively 
and immediately concerned in bringing about the injury, as in Springeit 
V. Ball (4 F. & F. 472), also cited during the argument where the 
Defendant's servant driving an omnibus ran over and killed the 
husband of the Plaintiff, the administratrix, where the passage cited 
would be properly applicable, inasmuch as the Defendant caused the 
injury and ordinary care would have avoided it. The words of Lord 
Penzance in the House of Lords in Badley v. London and North 
Western Railway Company (1 A pp. Cas.754) also cited were applied 
to a case like Springett v. Ball, where the Defendants were immedi- 
ately and actively concerned in causing the injury. Lord Penzance 
there lays down two propositions. He says : — " The first proposition 
" is a general one to this effect, that the Plaintiff in an action for 
" negligence cannot succeed if it is found by the jury that he has him- 
** self been guilty of any negligence or want of ordinary care which 
" contributed to cause the accident. But there is another proposition 
"equally well established, and it is a qualification upon the first, 
" namely, that though the Plaintiff may have been guilty of negligence, 
" and although that negligence may in fact have contributed to the 
" accident, yet if the Defendant could in the result by the exercise of 
" ordinary care and diligence have avoided the mischief which 
"happened the Plaintiff's negligence will not excuse him." A good 
deal of difficulty and a good deal of confusion have arisen in applying 
this doctrine, that is in qualifying Lord Penzance's first proposition 
by his second proposition. Now, the House of Lords in Badley v. 
London and North Western Bail way Company rest their judgment 
upon the authority of Davies v. Mann (10 M. & W. 546), and other 
cases. In Davies v. Mann, Baron Parke in delivering his judgment 
refers to and repeats what he said in the prior case of Bridge v. 
errand Junction Bailway Company (3 M. & W. 244), viz., that " the 
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" rule of law is laid down with perfect correctness in the case of ^^^^ couet 

" Butterfield v. Forrester (11 East, 59), and that rule is that although ^2^ 

" there might have been negligence on the part of the Plaintiff, yet ^' wmihbof 
" unless he might by the exercise of ordinary care have avoided the ADKijaDB^*and 
" consequences of the Defendant's negligence he is entitled to ^** mcNamke. 
" recover ; if by ordinary care he might have avoided them he is the bouca{JT, j. 
" author of his own wrong." Now the case of ButterJleJd v. Forrester^ 
which is thus made a leading case, is more like this than the other 
cases above referred to, and the words of Baron Parke are more 
applicable to this case than the other extracts quoted. Butterfield v. 
Forrester was a case where the Defendant in repairing his house 
placed a pole across a road against which the PlaintifE riding violently 
ran his horse, fell, and was injured. Bay ley, J., directed the jury "that 
" if a person riding with reasonable and ordinary care could have seen 
" and avoided the obstruction, and if they were satisfied that the Plain- 
" tiff was riding along the street extremely hard and without ordinary 
" care they should find a verdict for the Defendant." Which they 
accordingly did. There was an objection to this direction, but a rule 
for a new trial was refused and Lord EUenborough delivered this 
judgment : — " A party is not to cast himself upon an obstruction 
" which has been made by the fault of another and avail himself of it 
''if he do not himself use common and ordinary caution to be in the 
" right. In cases of persons riding upon what is considered the wrong 
" side of the road that would not authorise another purposely to ride 
'' up against them. One person being in fault will not dispense with 
" another's using ordinary care for himself. Two things must concur 
" to support this action — an obstruction in the road by the fault of 
" the Defendant and no want of ordinary care to avoid it on the part 
"of the Plaintiff." It seems to me that there is no necessity to 
discuss the refinements above referred to in cases where it is neces- 
sary to qualify Lord Penzance's first proposition by his second 
when we have the law thus clearly laid down in a leading case 
the facts of which are pretty much the same as this case, free from 
the complicated facts which have led to those refinements. Butter- 
field V. Forrester is directly in point. Here as there two things 
must concur to support this action. An obstruction in the road by 
the fault of the Defendant, and no want of ordinary care to avoid it 
on the part of the Plaintiff. As to the first it has been shewn that 
there was an obstruction in the road by the fault of the Defendant. 
As to the second the learned Judge who tried the qase found on th^ 
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PULL COURT trial that there was no want of ordinary care on the part of the 

l^i PlaintifE. Therefore the judgment for the Plaintiff must stand, 

F. wiLKiKsoH unless this Court on appeal is satisfied that the learned Judge is 
ADKiS^iDE^^^ud ^^^^S' So far as my learned colleague is concerned, he adheres to the 
Wm. McNamkk. yie^ he formed on the trial. Therefore as there are only two of us 
BOUCAUT, J. tijg judgment would stand even if I differed. Of course ordinary 
care at different places and different times must be interpreted 
according to the circumstances. I should require a Plaintiff under 
the circumstances^ of this case to satisfy me that he had been more 
circumspect in walking along such a road at night —unlighted and 
unformed as he knew it was — than he need be in walking along a 
completely formed and paved street in the day. But that is a pure 
matter of fact and not of law. I certainly had a sort of suspicion 
during the argument that the Plaintiff was not careful enough for a 
man who chose knowingly to thread a maze of stumps when he might 
have gone by the old road level, lighted and altogether unobjection- 
able. But he had a right to go through the square, and he has sworn 
that he was walking carefully, and the Chief Justice who tried the 
case has so decided. There is evidence to warrant that decision, and 
I cannot positively say that it is wrong. I am not prepared even to 
say that if I had tried the case I should have found the fact differently. 
Therefore no sufficient grounds are shewn to set aside the judgment 
for the Plaintiff against the Corporation, and it must stand. The 
next question is as to the claim by the Corporation over against the 
other Defendant McNamee, the contractor. This depends on the 
clause in the contract as to lighting, which is thus worded: "The 
" contractor shall provide at his own cost and charges all materials, 
"labor, tools, plant, tackle, cartage, and everything necessary for 
" the proper execution and completion of the several works, and shall 
" provide all watchmen, fencing, and light necessary to prevent 
" accident, or public or private damage or loss during the progress of 
" the works." The Chief Justice who tried the case decided that the 
Corporation have no claim over against the contractor on the ground 
that his obligation w:as to light only the works he was carrying on, 
and not works done by the Corporation which he was not carrying 
on. There is no doubt that the law applied in this decision is right. 
The difficulty is as to the fact. Mr. Mann for the Corporation says 
that McNamee was carrying on works at the site of the accident. 
Mr. Downer for the contractor says he was not. The Chief Justice 
has decided that he was not. The decision on this point turns on th^ 
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question of what is the meaning of the words in the phrase — " Provide ^^^^ court 

** all light necessary to prevent accident or public or private damage ^^ 

" during the progress of the works. '^ Supposing a contractor agrees *'• wimimbom 

to make a road from here to the Burra and to light the works, that ^*^^"*^' ®I 

certainly does not mean the whole of the hundred miles between the ^"- ^^a"««- 

two places, or irrespective of whether there was any work being done or b^^caut, j. 

not. It means such part or parts of the road only as the contractor 

was working at. Therefore the question here is : Was the contractor 

working at the site of the accident ? Of course the works may be 

in such a dangerous state, caused by the works of the contractor, that 

though not actually working at the exact site of an accident yet an 

obligation might by the words of this contract be thrown on the 

contractor to light beyond the exact site. If the contractor had 

himself cut down these trees he would have been liable, because it 

would have been a part of the works done by him. If in avoiding 

actual works done by the contractor not properly lighted the Plaintiff 

had been forced or tempted to walk so as necessarily or almost 

necessarily to come against this stump, then in my opinion the 

Corporation would have been entitled to recover over from the 

Defendant McNamee, even although the Corporation cut down the 

trees. But nothing of that sort has been proved. The Corporation 

have not sought to shew this, I suppose because they have relied upon 

a construction of the contract as to lighting, which would throw the 

onus on the contractor of lighting up the whole distance covered by 

the contract, irrespective of whether he was working at the particular 

site or not, which construction, as I have already stated, cannot in my 

opinion be maintained. Here, as before mentioned, the obstruction 

which led to the accident was caused by the Corporation, who cut 

down the trees before the contract was signed. As on the other 

point of the case I was much disposed during the argument to be 

with the Corporation, and to think that the duty of lighting at this 

particular site was thrown on the contractor as having been actually 

at work at the site or sufficiently near thereto. But there is no 

evidence clearly to prove this, and the Chief Justice has found that 

the contractor was not working there. The nearest approach to such 

evidence is the city surveyor's statement that the footpath was 

almost blocked up all along with large heaps of sand and kerbstones. 

" Almost " is not " quite " and quite is requisite. At all events it was 

requisite for the Corporation to shew that the " almost " left the 

Plaiirtiff no alternative at the particular site; but to go near or 
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FULL couBT against the stump in avoiding the heaps of sand. In this state of 

^^^ affairs I am not justified in disturbing the judgment of the presiding 

p. wiLKiHsoN Judge on the facts. I have not arrived at my decision on this part of 

CoRPORATiou OF f^j^Q gaso without great doubt and diflGlculty. But when I recollect 

Adxlaidb and '^ *' 

wm. McNambe. ^}ja^j the Corporation's own oflScers, by cutting the trees, brought 
BOUCAUT, J. about that state of affairs which led to the mischief ; that the 
Corporation had it in their power to have prepared a contract which 
would have made clear the obligation of the contractor to light ; that 
if the contractor's actual works unlighted did in fact tend to tempt 
the Plaintiff to run against the stump, the Corporation might have 
shewn it ; that the Corporation surveyor might have himself put up 
a light when he knew the danger ; I cannot but feel that the judg- 
ment is one which could only be disturbed strictissimi juris. I only 
wish to add that since making up my mind my learned colleague has 
reminded me of the decision of the Court in the case of Bamet v. 
The Corporation of Fort Adelaide (15 S.A.L.R. 102), but which I 
think it desirable to mention as an authority in the Plaintiff's favor 
on the question as to the negligence of this Defendant Corporation. 
There the Plaintiff fell into a hole in an artificial footpath made by 
the Corporation, and this Court on appeal upheld a judgment of the 
Local Court of Port Adelaide in favor of the Plaintiff, following the 
case of The Borough of Bathurst v. Macpherson (4 App. Cas. 256), 
which held that when artificial works were constructed by a Cor- 
poration the duty was cast upon them of keeping those artificial 
works which they had so created in such a state as to prevent 
them causing danger to passengers. The cutting down of these 
trees is as clearly an artificial work as the work in the case from Port 
Adelaide, although of course the question of the Plaintiff's contribu- 
tory negligence did not there arise. 
WAY, C.J. Wat, C.J. — I adhere to the opinion that I expressed at the trial 

as to there being evidence to go to a jury of a resolution having been 
formally passed by the Corporation authorising the opening of the 
road at the time of the ceremonial in which Mr. Puller, the late 
mayor, took part. This is not necessary as to the determination of 
the case, and I only make this remark in order that there may be 
no misapprehension as to my view on the point. 

Appeal dismissed with costs. 
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In the Supreme Court — In Banco, ^"^^^ couet 

WAY. C. J., and 

BRUNT V. ROWE. "'^vStll'^. 



Right of Re-entry — Evidence — Omis of shewing reversion. 

Action for damages by B. against exeontors of J. B. for not renewing an agree- 
ment by which Plaintiff might continue the tenancy of a store for two years, and 
from which he was ejected by M. the superior landlord, B. having neglected to defend 
the action, of which notice had been given to him. Plaintiff nonsuited in Local Court 
on the ground that the right of renewal was at an end by reason of the Defendant 
having a right of re-entry for non-payment of rent. The Plaintiff appealed. 

Held, by Way, C.J., and Bundey, J., that there must be a new trial on the 
ground that the onus of shewing a reversion, to which the right of re-entry is 
incidental, is thrown upon Defendant. 

Per Boucaut, J. — That if a right of re-entry was proved by the Defendant, the 
onus of shewing that there was not a reversion was thrown upon the Plaintiff. 



This was an appeal from the Local Court of Adelaide. The 
action was commenced to recover damages for failure to renew an 
agreement. At the trial in the Local Court, before James Martin 
Stuart, Esq., S.M., and two Justices, it was proved that the Plaintiff 
became the tenant of one Joseph Rowe, of certain premises in Peel- 
street, Adelaide, at the weekly rental of £1, payable monthly in 
advance, for the term of three years, from the 15th August, 1881, 
with " a right of renewal " for a further term of two years by giving 
notice in writing to the said Joseph Rowe of his intention one month 
previous to the termination of the said term of three years — that the 
agreement for letting contained the following provision : — " If the 
" said rent hereby reserved shall be in arrear or unpaid for the space 
" of twenty- one days after the proper day for payment thereof, then 
" this memorandum of agreement shall absolutely cease and deter- 
" mine, and the said Joseph Rowe (although he shall not have given 
" any notice thereof, or made any demand therefor) shall have the 
"right of re-entry on the said premises, either peaceably or forcibly, 
"or by window, door, or breach, and shall repossess the same as 
" though this agreement had not been made " — that before the 
expiration of the first term of three years the said Joseph Rowe died, 
and the Defendant as his executrix obtained probate of his will, 
that on the 10th July, 1884, the Plaintiff gave notice to the 
Defendant of his intention to renew the tenancy for two years — that 
on the 19th May, 1884, the Plaintiff paid the Defendant rent in 
advance to the 24th June, 1884 — that an action of ejectment was 
commenced by the superior landlord against the Plaintiff during the 
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FULL COURT currency of the three years' term — that the Plaintiff gave notice of 

^^^ the writ to the Defendant ; but did not defend the action, and went 

out of possession — that no rent was paid subsequently to the amount 
paid on the 19th May, 1884. A nonsuit was ordered in the Local 
Court on the ground that the Defendant had after the notice of the 
10th July until the 15th August to give a renewal, and that prior to 
that date, viz., on the 16th July the Plaintiff was in default for non- 
payment of rent; four weeks' payment of rent in advance having 
become due on 25th June and remaining unpaid twenty- one days 
thereafter. On the 7th October, 1884, the Plaintiff obtained a rule 
nisi for a new trial on the following grounds : — 

(1) That there was no evidence that the agreement sued on had 
been lawfully determined. 

(2) That the agreement and breach thereof were proved, and 
that there was no evidence disentitling the Plaintiff to 
recover. 

(3) That the agreement was not void for non-payment of rent ; 
bnt voidable only by re-entry of Defendant or her testator, 
and there was no evidence of such re-entry. 

(4) That Plaintiff was entitled to the renewed lease, and for 
damages for Defendant's refusal to grant same even if 
original term void for non-payment of rent. 

Symon, Q. C, for the Plaintiff, moved to make the rule absolute — 
The onus is on the Defendant to shew a right of re-entry and the 
exercise of that right ; or secondly, to shew some other condition 
defeating the Plaintiff's right to the lease. 

Doumer, Q.G.^ for the Defendant — The presumption is that 
Rowe was entitled to the reversion, and there was no evidence that 
the term had determined. The action of Defendant in not defending 
had amounted to a re-entry for non-payment of rent, and put an end 
to tenancy. 

Way, C.J. — My learned colleagues and I have had a discussion 
in reference to this case, and have not been able to agree. My 
own opinion is that there ought not to have been a nonsuit. 
This was a covenant to grant a renewed lease at the expiration of a 
three years' term. The payment of the rent was not made a condition 
precedent to the granting of the right of renewal; but the lease 
contained a right of re-entry, and if it was properly exercised, the term 
and the right of renewal were at an end. Now, it is very much a 
question of the onus of proof. The Plaintiff's case is to shew an 
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agreement by the Defendant to the right of renewal, while the ^"^^^ coubt 

Defendant's case is to shew that the right of re-entry had been ^^^ 

exercised, and that it was incidental to the reversion. And althongh Bbuvt 
the question of form, so far as re-entry by Bowe was concerned, does ^Q^** 
not seem to have been actually decided, I accept Mr. Downer's ^^^» ^•^' 
able argument on that point, but at the same time will not give any 
direction, as Mr. Symon has not been heard, it not being necessary 
just now. Mr. Downer's argument was not finally concluded ; but it 
appears to me that the onus of proving that the reversion is vested in 
the landlord, in order to prove a right of re-entry, is an onus that 
always rests upon the landlord. In the present case, however, there 
is a declaration by the landlord before the commencement of the term 
that he had no reversion at all — that is, that his lease ran out before 
the under-lease, which he had granted to his tenant, and that in order 
to grant a right of renewal it would be necessary for him to get a 
renewed lease from his superior landlord. Then a notice was given 
by the tenant to the landlord claiming to renew the lease. He 
stopped paying rent, apparently apprehensive that his lease was not 
safe. The superior landlord then brought an action of ejectment, of 
which Plaintiff gave notice to the present Defendant, who elected not 
to defend, thereby shewing seeiAngly that there was no defence to 
the action because it was the Defendant's duty to protect the tenant. 
I think it was a great pity that the lease was not called for in the 
Court below, which would have put an end to all the subsequent con- 
troversy. On these grounds I am of opinion that the onus of proof 
was on the Defendant to shew the reversion to support a right of 
re-entry, and having regard to the difficulties of the case, and to the 
fact that the Bench were not agreed, there ought to be a new trial. 

BoucAUT, J. — I consider that the learned Special Magistrate was boucaut, j. 
right in the nonsuit as a question of law as the case appeared before 
him. Still if I had been trying the case in that Court and had the 
benefit of listening to the arguments advanced this day it would be a 
question whether I could not have elucidated the points more than 
he did. Bearing in mind the way in which Mr. Symon moved for 
this rule I do not gather that the points were raised before the 
Special Magistrate in the same way as they were now. I should be 
sorry to say that in my opinion the Special Magistrate neglected to 
put questions that he ought to have put; but undoubtedly the 
case has been very much more fully and elaborately argued here. It 

is a question of onus, and owing to the judgment of my learned 

u 
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FULL corBT coUeagnes there must be a new trial It really comes to a question 

^^^ of deciding the onns and the question of costs. Mr. Downer has 

Bbttvt declined to yield to any compromise. There was a right of 

sowB. renewal, but also an independent right, exercisable on the part of 

BOUCAUT, J. Rowe, by which he could determine the tenancy if Brunt did not pay 

his rent. If Mr. Downer proved his contention then the onus lay on 

Brunt to shew that Rowe had not the right of re-entry, and not on 

Rowe to shew that he had the reversion. I hold that it lies on the 

Plaintiff to prove that Rowe was not entitled to exercise the rights 

he contracted to sell. It is clear that there was a good deal that had 

not been elucidated. But so far as the law is concerned I hold that 

the Special Magistrate was right. 

BUNDEY, J. BuNDET, J. — I think the learned Special Magistrate, even if he 

had the advantage of the argument heard by the Bench, would find it 

difficult to come to a conclusion. On looking attentively into the 

matter, and after referring to the Common Law Procedure Act, I see 

that a simple notice of re-entry by the landlord would be sufficient. 

I am inclined to think that the onus was shifted, and that it was only 

necessary to shew the intention of the landlord to re-enter, although 

I understand from Mr. Symon that there are authorities to the 

contrary. 

Bute absolute for new trial. Costs of first 
trial and appeal to abide the event. 
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KIRKPATBICK and OTHERS v. THE SOUTH AUSTRALIAN 

COMPANY, LIMITED. 

Judgment of the Lords of tlie Judicial Committee of the Privy 

Council on the Appeal of KirJcpatrick and Others v. The South 

Australian Insurance Oompany, Lirmted, from the Supreme Court 

of South Australia ; delivered February 24th, 1886. Present — 

The Lord Chancellor, Lord Blackburn, and Lord Hobhouse. 

The only question in this appeal is whether the £100 which was 

remitted by the PlaintifEs on the 25th January, 1883, and received by 

the Insurance Company on the next day, is to be taken to have been 

in part paid and accepted by way of renewing two policies called 

10 and 11, which at that time had lapsed. That question must be 

decided by reference to all the previous communications between the 

parties. 

It is clear that for some time the Office had been urging the 
Plaintiffs, or giving them the very broadest hints, that the policies 
should be renewed, and on the 2nd of January, 1883, they telegraphed 
that the amount of premiums which had been mentioned in four 
previous telegrams should be wired — that is, their Lordships 
understand, should be remitted by telegraph. On the next day the 
Office wrote to the Plaintiffs. They recapitulated all the previous 
applications, among which was the request that the premiums should 
be wired. The answer to that letter came on the 13th January by 
telegram, and it was to the effect that *' The whole of the premiums 
"will be wired to you Monday first" — which is next Monday. A 
question has been raised whether in construing the effect of the 
communications between the parties the contents of that telegram 
should be imported, because it is said that it was not in the knowledge 
of either of the parties when it was received. Their Lordships, 
however, think that as it was undoubtedly received by the Insurance 
Company, although there may have been some carelessness on the 
part of their clerks, the knowledge of it must be ascribed to 
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the company, and it must be taken as an integral part of the 
correspondence. 

So taking it, what we find is that on the Monday mentioned the 
premiums were not remitted; but soon afterwards, on the 25th 
January, £100 was sent " for premiums *' and received by the 
Defendants. At that time there was some amount owing by the 
Plaintiffs to the Defendants for premiums received by the Plaintiffs 
in the character of agents of the Defendants, but not as much as 
£100. The Defendants at that time knew of all the amounts that 
were then due to them by the Plaintiffs, and there is no evidence 
that they had any reason to believe that there were other amounts 
received by the Plaintiffs which they had to account for as their 
agents. Under these circumstances their Lordships consider that, 
although the Defendants did not make in their books any specific 
appropriation of any part of the £100 to the payment of the 
premiums on the two lapsed policies, they must be taken to have 
received that portion of the £100 in respect of those policies, the 
renewal of which they had been urging from time to time. All other 
terms of the contract are ascertained, the money was paid, and there 
was from that moment a perfectly good contract for renewal of the 
old insurances. Their Lordships wish to add that even if the telegram 
of the 13th of January is to be struck out of the correspondence as 
not being within the knowledge of the parties, yet it is at all events 
very doubtful whether that could make any difference in the decision 
of the case. 

The result is that their Lordships think that the decision below 
was erroneous. The Chief Justice decided in favor of the Plaintiffs. 
The judgment of the Supreme Court should have been to dismiss the 
appeal with costs. Their Lordships will now advise Her Majesty to 
make a decree to that effect, and the Respondents must pay the costs 
of this appeal. 
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COLONIAL INSURANCE COMPANY OF NEW ZEALAND 

V, 

THE ADELAIDE MARINE INSURANCE COMPANY. 

Judgment of the Lords of the Judicial Committee of the Privy 
Council on the Appeal of The Colonial Insurance Oompany of 
New Zealand y. The Adelaide Marine Inswrance Oompany, 
from the Supreme Court of South Australia ; delivered 18th 
December, 1886. Present — Lord Bramwell, Lord Hobhouse, 
Lord Herschell, Sir Barnes Peacock, and ~Sir Richard Couch. 
This is an appeal from a judgment of the Supreme Court of 
South Australia in a suit in which the Adelaide Marine and Fire 
Assurance Company, now the Respondents, were Plaintiffs, and the 
Colonial Insurance Company of New Zealand, and certain other 
persons to whom it is not now necessary to refer, were Defendants. 
In stating their reasons for the recommendation which their Lord- 
ships are about to make to Her Majesty in Council, they will, for the 
sake of clearness, speak of the parties to this appeal respectively as 
the Plaintiffs and the Defendants. 

The suit was brought upon a contract of insurance alleged to have 
been entered into by the Defendants with the Plaintiffs. 

It appeared that, on the 29th September, 1881, Messrs. Morgan, 
Connor & Clyde chartered a vessel called the Duke of Sutherland to 
proceed from Algoa Bay to a good and safe port in New Zealand, and 
there to load from the charterers a full and complete cargo of wheat 
in bags, and being so loaded to proceed direct to Queenstown, 
Falmouth, or Plymouth, at captain's option, for orders to be given 
within forty- eight hours, to any safe port in the United Kingdom 
or on the Continent, &c. 

By the terms of the charter-party, all expenses of stowing were to 
be paid by the ship, freight to be payable at rates specified by 
charter-party, the cargo to be brought to and taken from alongside at 
merchants' risk and expense, thirty working days to be allowed for 
loading, the captain to sign bills of lading for the cargo, according to 
the custom of the port, at the current or any rate of freight, without 
prejudice to the charter-party, for which purpose he was to attend 
daily at the charterer's or agent's ofi&ce .during business hours if so 
required, and should the freight list according to bills of lading shew 
a less sum on aggregate than chartered freight, the difference was to 
be paid in cash prior to the signing of bills of lading. The vessel to 
have a lien on cargo for freight and demurrage. 
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Subsequently Messrs. Morgan, Connor & Glyde received a pro- 
posal in a letter, dated the 10th day of March, 1882, from the New 
Zealand Grain Agency, to supply a cargo of wheat for the said vessel 
at Timaru, at 4s. 7d., free on board, provided that she had sailed from 
Algoa Bay for that port, sacks 9d. Messrs. Morgan, Connor and 
Clyde verbally accepted the proposal. 

The Duke of Sutherland had sailed from Algoa Bay at the date 
of the proposal, and she arrived at Timaru before the 30th March, 
1882. The Plaintiffs having agreed with Messrs. Morgan, Connor 
and Glyde to insure the cargo of wheat for a sum not exceeding 
£14,000, applied to the Defendants, by a letter dated the 30th of 
March, 1882, to hold them covered for not exceeding £2,000, being 
2/14ths interest in cargo of wheat per Duke of Sutherland, at and 
from Timaru to United Kingdom or Continent, f .p.a. rate charged to 
be that ruling in New Zealand for similar risks. 

On the same day the Defendants by their local managers sent the 

following answer : — 

'* Marine Department, 

" The Colonial Insurance Company of New Zealand. 

*' Fire and Marine. 

"To Secretary of Adelaide Marine, &c., Assurance Company. 

Adelaide Branch, 30th March, 1882. 
" Dear Sir, 

" In accordance with your written request of even date, you are hereby held 

provisionally insured in the sum of (not exceeding) £2,000 (being 2/14th8 interest) on 

wheat cargo now on board, or to be shipped in the Duke of Sutherlandf tuns, from 

Timaru, New Zealand, to United Kingdom or Continent. Warranted f.p.a. 

** Declarations to be made upon completion of shipment, and rate to be charged 

in New Zealand for similar risks. 

" We are, dear Sirs, yours faithfully, 

"J. Edwin Thomas, for Local Managers." 

The delivery of the wheat by the New Zealand Grain Agency on 
board the Duke of Sutherland at Timaru commenced shortly after the 
30th March, 1882. Before the completion of the cargo, viz., on the 
3rd of May, 1882, the vessel and the wheat on board were lost by the 
stranding of the vessel during a gale at Timaru. It was admitted by 
the Defendants that the vessel was seaworthy, and that she was lost 
by perils of the seas. At the time of the loss 2,500 bags of wheat 
out of a total cargo of 13,000 remained to be delivered in order to 
complete the cargo. 

Messrs. Morgan, Connor & Glyde paid the New Zealand Grain 
Agency for the wheat which they had put on board, and the Plaintiffs 
having paid Messrs. Morgan, Connor & Glyde for the loss of the 
wheat, in accordance with their contract for insurance, called upon 
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the Defendants to indemnify them, in accordance with their contract 
of corer. The Defendants denied their liability, and the Plaintiffs 
commenced an action against them in the Supreme Court of South 
Australia. The cause was tried before the Honorable Samuel James 
Way, the learned Chief Justice of the Courts who gave judgment in 
i&yor of the Plainti&, and on motion by way of appeal to the Full 
Court, the appeal was dismissed. The present appeal is for the 
judgment of the Full Court. The reasons of the Chief Justice are 
fully set out, but no reasons for the judgment of the Full Court, 
which is the one from which this appeal has been preferred, have 
been communicated pursuant to the rule of the Judicial Committee 
of the 10th February, 1845. 

Their Lordships think it right to remark upon the absence of such 
reasons, as it is most desirable that the Judges in the colonies should 
always comply with the rule. 

Upon the argument before their LordshipB, the learned counsel 
for the Defendants contended — Ist, that there was no contract of 
insurance; 2nd, that at the time of the loss the risk had not 
commenced ; 3rd, that the PlaintifEs had no insurable interest. 

As to the first point, they contended that the proposal by the 
Plaintiffs and the acceptance by the Defendants were not ad idem, 
the proposal being«" at and from " and the acceptance only " from " 
Timaru ; and also that the acceptance contained the words, *' Declara- 
" tions to be made on completion of the shipment," which were not 
in the proposal. 

The second point of contention was that, if there was a contract 
on the part of the Defendants, it was merely to insure a wheat 
cargo from Timara, whereas the vessel was lost before the cargo was 
complete and before the commencement of her voyage from Timaru. 

Parol evidence was admitted by the Chief Justice to prove that 
the Defendants intended by the word " from *' in their letter of the 
30th March to insure at and from Timaru. One of the Plaintiffs* 
prayers in the suit was that the policy should, if necessary, be 
amended. 

The Defendants contended that the evidence was inadmissible. 

It is unnecessary to determine whether it was admissible or not, 
for their Lordships are of opinion that upon the true construction of 
the Defendants' letter, independently of any parol evidence, the 
contract was to insure at and from Timaru, and consequently that the 
first contention fails. 
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The proposal to the Defendants was to hold the PlaintLffs covered 
" at and from " Timarn ; the Defendants' letter commenced, " In 
'' accordance with your written request of even date, you are herehy 
" held provisionally insured ' from * Timaru to United Kingdom," &c. 

There could he no douht entertained hy the Defendants as to the 
meaning of the words '^ at and from " contained in the proposal, and 
their Lordships are of opinion that the answer shewed that their 
acceptance was intended to he in all respects in accordance and in 
conformity with the proposal, and that, notwithstanding they used 
only the word " from " they intended to accept the proposal at and 
from, and consequently that there was a hinding^ contract to that 
effect. 

As to the contention that the loss happened hef ore the cargo was 
complete, the answer is that the word " cargo " is a word susceptihle 
of different meanings and must he interpreted with reference to the 
context. The sellers were to supply a cargo of wheat free on hoard 
the Dulce of Sutherland at Timaru, and the Defendants agreed, as a 
cover to the Plaintiffs, to insure, at and from Timaru, a wheat cargo 
then on hoard, or to he shipped in the Buhe of Sutherland. Their 
Lordships interpret the meaning of the words "wheat cargo" or 
"cargo of wheat to be shipped on board" to be such a quantity of 
wheat to be shipped at Timaru as the ship could properly carry, and 
as the Defendants' contract was to insure a wheat cargo then " on 
" board or to be shipped in the Duke of Sutherland,^^ &c., the insurance 
must be construed in the same manner as if it had been on 13,000 
bags of wheat to be shipped, &c., at and from Timaru. The risk, 
therefore, in their Lordships' opinion commenced as soon as any portion 
of the wheat was on board. If the sellers had neglected to supply the 
full quantity of 13,000 bags, and the vessel had been obliged to sail 
with only 1,050 bags, it could not possibly have been contended that, 
if the ship had been lost on the voyage, the risk had not conunenced 
because only a part of the cargo had been put on board. Their 
Lordships hold that the risk had commenced before the loss was 
incurred. 

The last objection, viz., that the Plaintiffs had not an insurable 
interest, was the most important one. It depends upon the question 
whether Messrs. Morgan, Connor & Glyde had an insurable interest, 
for if they had not an insurable interest the Plaintiffs had not an 
insurable interest, and the payment by the Plaintiffs to them under 
their policy was a mere voluntary payment. 
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The Appellants laid great stress upon Anderson v. Morioe (1 
Appeal Gases, 713). The Chief Justice considered that there was a 
striking resemblance between the facts of that case and those of the 
present. He proceeded, however, to consider three points which in 
his opinion constituted a difEerence between the two cases. Having 
discussed those points in an elaborate judgment, he arrived at the 
conclusion that they did not constitute any substantial dilEerence in 
favor of the PlaintifEs, and therefore, but for certain parol evidence 
which he had admitted on the trial, he would have held that neither 
Messrs. Morgan, Connor <jb Qljde nor the Plaintiffs had an insurable 
interest. Acting, however, upon what he considered to be an admission 
made bj Mr. Glyde during the loading to the effect that he understood 
that the wheat which had been shipped prior to the loss was at the 
buyers' risk as it was put on board, the Chief Justice found as a fact 
that the letters " f .o.b." in the particular contract were used with the 
meaning that the bags were to be at the buyers' risk immediately 
that they were put on board, and consequently that the buyers had 
an insurable interest. 

Their Lordships are of opinion that Mr. Clyde's statement as to what 
he understood was not admissible. He did not prove any additional facts, 
but merely expressed his opinion, and that at most merely by inference, 
as to thesoffect of the contract with the sellers. He merely denied that 
the wheat was at the risk of the shippers before it was on board. Their 
Lordships must therefore determine whether or not, independently of 
what Mr. Glyde was proved to have said, the buyers had an insurable 
interest. Their Lordships differ from the Chief Justice in this respect, 
and are of opinion that they had an insurable interest. 

In Anderson v. Morice it was held by the Exchequer Chamber, 
reversing a unanimous judgment of the Court of Common Pleas, that 
the property in the rice which was put on board the seller's vessel in 
the course of completing the cargo, and which was lost by perils of 
the sea before the cargo was complete, did not vest in Anderson 
under his agreement for purchase ; that there was nothing to shew 
that it was to be at his risk, and consequently that he had no 
insurable interest. The decision of the Exchequer Chamber, from 
which one of the Judges (Mr. Justice Quain) dissented, was appealed 
to the House of Lords and affirmed, the noble Lords who heard the 
appeal being equally divided in opinion. 

Their Lordships, notwithstanding the great diversity of opinions 
expressed in that case, are not prepared to throw any doubt as to the 
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correctness of the decision. But admitting it as an authority to the 
fullest extent, they consider that it is not applicable to the circum- 
stances of the present case. 

In each of the cases the insurance was on a ^' cargo," a word 
which, as already pointed out, is susceptible of different meanings in 
different contracts, and which must be interpreted with reference to 
the context. 

In Anderson v. Morice Anderson agreed with Messrs. Borradaile, 
Sch'iller & Co. to purchase the cargo of new crop Rangoon rice per 
Sunbeam at 9s. l|d. per cwt. cost and freight, expected to be March 
shipment. Payment by seller!s draft on purchaser at six months 
sight with documents attached. The cargo to be purchased in that 
case was an entire thing, and was not in existence at the time when 
the contract was entered into, and would not be in existence until the 
whole cargo should be put on board. 

In the present case the vendors did not sell a particular cargo on 
board a ship chartered by them, but merely offered to supply a cargo 
of wheat for the Duke of Sutherland at 4s. 7d., free on board at 
Timaru. No time or mode was fixed for payment, and nothing 
was said as to the place to which the cargo, when supplied and 
put on board, was to be carried, or to the effect that the sellers 
were to have anything to do with bills of lading or other shipping 
documents. The purchasers accepted the offer, they themselves 
being the charterers of the Duke of Sutherland, whereas, in Anderson 
V. Morice, the firm who agreed to sell the cargo of rice by the 
Sunbeam were themselves the charterers of that vessel, and were 
to receive freight for the carriage of the rice, such freight being 
included in the purchase money. In putting the rice on board the 
Sunbeam the sellers were not delivering it to Anderson, but were 
putting it on board a vessel, of which they were the charterers, 
for the purpose of completing the cargo which they had agreed to 
sell. The master of the Sunbeam received it on their account, and 
not on account of the purchasers. The purchasers' right was to 
depend on the shipping documents which were to be under the 
direction of the sellers. In the present case, in putting the wheat on 
board the Duke of Suthe^-land, the contractors were delivering it to 
the purchasers in pursuance of their contract to put it free on 
board, the master of the vessel which had been chartered by them 
being their agent to receive it on their account. The shipowners 
received it under the charter-party by which they bound themselves 
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o load from the charterers a full and complete cargo, and to proceed 
with it, &c., as ordered by the charterers or their agents. The sellers 
had nothing to do with the wheat or the destination thereof after it 
was on board, and by putting it on board they did not render them- 
selves liable to the owners of the ship for freight, demurrage, com- 
mission, or any other charges provided for by the charter-party. The 
master would not have been justified in returning to the sellers any 
portion of the wheat without the authority of the purchasers, who 
were entitled under the charter-party to have bills of lading signed 
for it as directed by them according to the terms stipulated by the 
charter-party. From the very nature of the contract to supply a cargo 
of wheat for a ship of 1,047 tons register, and which it is admitted 
would consist of 13,000 bags of wheat, it could not have been 
intended that the whole supply should be completed at the same 
moment or even in a single day. By the charter thirty days were 
to be allowed for the loading, and upon a proper construction 
of the contract of sale, in which nothing was stipulated as to 
the time of delivery or payment, the sellers would have a 
reasonable time to deliver it on board. By the charter-party 
the cargo was to be brought to and taken from alongside at 
merchant's risk and expense. By the vendors' contract they were 
to put it free on board for the charterer, and when put on board 
the master would receive it for the purchasers and hold it for 
them. 

In many cases of contract to supply a quantity of goods to be 
delivered within a fixed period, the whole quantity cannot, from the 
very nature of the case, be delivered at one time, and it must 
frequently happen, as in contracts for supplies of provision for the 
army or navy, or any large establishments, that the quantities first 
delivered are appropriated and actually consumed by the persons to 
whom they are delivered before the expiration of the period within 
which the whole contract is to be performed. As no time was 
fixed by the contract for the payment of the purchase money the 
purchasers might not have been bound, if no loss had occurred, to 
pay for the wheat put on board from time to time until the whole 
cargo had been supplied; but it does not follow that they had 
not an insurable interest before the price was paid or payable. It 
appears from what follows that a man may have an insurable 
interest in goods for which he has neither paid nor become liable 
to pay. 
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In the present case, if no loss had happened, and the sellers, 
without lawful excuse, had neglected to supply a complete cargo, the 
purchasers must have paid for the wheat which had been put on 
board, unless they returned it. If the sellers had completed the 
cargo the purchasers must have paid for the whole. In either case 
they had, at the time of the loss, an interest in the part which had 
been put on board. In the one case that they might be able to 
return it to excuse them from payment for it in the event of their 
electing to put an end to the contract in case of the non-completion 
of the supply ; in the other, that they might have the goods for which 
they would be obliged to pay. 

In Oxendale v. Wetherell (9 Barn, and Or. p. 387) it was correctly 
stated by Mr. Justice Parke, that " Where there is an entire contract 
" to deliver a large quantity of goods, consisting of distinct parcels, 
** within a specified time, and the seller delivers part, he cannot before 
" the expiration of the time bring an action to recover the price of the 
"part delivered, because the purchaser may, if the vendor fail to 
" complete his contract, return the part delivered. But if he retain 
" the part delivered after the seller has failed to perform his contract, 
" the latter may recover the value of the goods which he has so 
" delivered." In the case cited it was decided accordingly. Apply- 
ing the law as laid down in that case to the present, the purchasers, if 
no loss had occurred, might, subject to the rights of the shipowners 
to their lien for freight under the charter-party, have returned the 
wheat which had been put on board if the contractors had, without 
any lawful excuse, refused to supply a full cargo within k reasonable 
time, but they would not have been obliged to do so ; they might have 
retained and paid for the part delivered, and sued the contractors for 
damages for not completing their contract ; on the other hand it is 
clear that the sellers could not without the consent of the purchasers 
in the case supposed have taken out of the ship the whole of the 
wheat which they had put on board, and have compelled the ship to 
go empty away, because they themselves had failed to complete their 
contract. 

In 2 Exchequer Reports, p. 699, it is correctly stated by Baron 
Parke that " a delivery on board a purchaser's ship is a delivery to 
"him, but that where goods are shipped under a bill of lading 
" making them deliverable to the shipper's own order, the property 
"does not vest in the consignee until the bill of lading has been 
" delivered to and accepted by him." In their Lordship's opinion the 
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rule applies to a deliveryof goods in part performanoe of a contraet bb 
well as to a delivery of the whole quantity contracted for. In the 
present case the sellers had no right to give any directions as to the 
persons to whom bills of lading should be made out, nor as to the place 
to which the wheat should be carried. So far as the goods delivered 
were concerned, the seller's obligation as to those goods ceased directly 
they were put on board. The purchasers might have sold them in 
!N'ew Zealand, and were not obliged, except as between them and the 
shipowners as regards the freight contracted for by the charter-party, 
to have had the wheat conveyed to the United Kingdom or the 
Continent. They had the same right to deal with the wheat which 
was put on board as they would have had to deal with the whole 
cargo if it had been completed. In Vunhp v. Lambert Lord Cotten- 
ham, then Lord Chancellor, said : ^' It is, no doubt, true, as a general 
** rule, that a delivery by a consignor to a carrier is a delivery to the 
" consignee. This is so if, without designating the particular carrier, 
" the consignee directs that the goods shall be sent by the ordinary 
*' Qonveyance, and it is still more strongly so if the goods are sent 
"by a carrier specially pointed out by the consignor, for such 
"carrier then becomes the special agent." (See 6 CI. and Fin. 
Reports, 621.) 

In the present case there was a sale, a delivery, and a receipt 
by the purchasers of the wheat which was put on board. The 
charterers, and not the contractors, would have been liable to the 
shipowners for the freight if the wheat had been carried to its 
destination.' 

Their Lordships are of opinion that the delivery of the wheat 
from time to time was a delivery to the purchasers, that it vested in 
them the right of possession as well as the right of property, and that 
at the time of the loss it was at their risk. The right which they had 
to return the wheat which had been delivered, in the event of the 
sellers neglecting, without lawful excuse, to complete the supply, did 
not prevent them from having an insurable interest. The interest 
in this case was defeasible, not by the vendors, but at the option 
of the vendees in the event of the vendors not completing the 
contract. 

For the above reasons their Lordships are of opinion that, 
without taking into consideration the statement made by Mr. 
Qlyde, or the other parol evidence of the intention of the parties 
upon which the Chief Justice relied, Messrs. Morgan, Connor 
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and Olyde, and conseqnentlj the Plaintiffs, had an insurable 
interest. 

Thej will, therefore, humbly recommend Her Majesty to afi&rm 
the judgment of the Full Bench, and to dismiss the appeal. , 

The Appellants must pay the costs of the appeal. 
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